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TO: acl (Power en eee tes 


FROM: Julius W. Hobson, Chairman 
fmittee 


ae mber 3€-26, 1966 
Vashin 


SUBJECT: fFreedon From Debte--Through Bankruptcy 


A sat of laws was enacted during the Populist period to 
free the poor from oppressive debt imposed upon them through usury 
anc exploitation by the rich. 


Known as the Federal Bankruptcy Laws, they have been scarcely 
touched by America's poor, btackpeeple who remain largely ignorant 
ef this powerful self-he Pp weapon within their reach. 


Powerful benking, industrial anc political interests do not 
wish poor bleek people to learn of a tocol they can seize to cut away 
the burden of back rent, back payments on the family TV set or fure 
niture, unjust high interest loans. And to make sure they donkt 

reach for such a tool, they have spread an image of shamerfulness about 
declaring bankruptcy. Shameful to unload weeks of back rent fora 
runcown apartment! Shameful to quit payments on a TV set that, through 
high interest charges, cost him more than it would his rich landlord 
who doesn't have to buy it on time! 


This legal tool holds tremendous promise for the poor in 
your communities. It only remains for(@black power advocates and 
leagership)}to bring its advantages to the attention of-poor black Gxt. wlheG 
vyictims of our jungle economy, ana assist them in using it. 


FY Rae 4A) eee eae 
(WZ propose, therefore, that delegates te this eenference 
study this proposal and launch a nationwide bankruptcy campaign among 


all poor bteek citizens. ae Som Cw 
(Over) 


22) 


a convincec that, properly and swiftly implemented, this 
tool can strike deeply at the economic and credit institutions that 
depend for life upon the exploitation of a certain percentage or 
the population. There can be no uppor or middle economic classes 
without a lower economic class to support it. ‘History recerds no 


such_feat. 


Wo people in erere have been exploited more than Afro- 
Americans. I!o other Americans are more prey to the dehumanizing 
ills of a capatalistic system---grinding poverty, unemployment, in- 
adequate housing, lousy schools, and year in and year out ---owing 
"the Man'', 


ilo, no other Americans have more reason to seize and wield 
any ‘tool with which to overthrow this economic TAPSSERANC 
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It is a simple tool. —pov- 


erty programs—are-required—té] assist the poor with any legal pro- 


blems they may have. The cost to a poor person BOT a 
and can be paid in installments. oe es pry ~ Lah rgleg MOA 


ream 
k people have paid through the nose for] 400 years ot cS 
‘white privilege and exploitation. They owe not one Cfime more. Let | 

us epee this ahd any other| means, to seize for ourselyes Whitey ! s 
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A simple example might prove useful at this point: Suppose a man 


and his wife cwo the fcllowing bills and own the following porperty and 

that the man works for $50 per week and his wife works for $40 per weck: 
BILLS PROPERTY 

Rent Sal 200 Furniture 5 7650 


Gas BD (including T.V.) 

MLeGEEre 25 Care Se 2,000 
Phone 50 Clothes 350 
Finance Company 650 $2,800 
Bank SU 
Car 15650 
i 
F 


WV. St Sia) 
urniture 275 
Greceries 85 
Other assorted bills 350 


$3,765 


Assume also that the wages of both are under threat of garnishment by 
the finance company and by the other creditors and that they are unable 
ts pay anc are being constantly harrassed. 


They may file a voluntary petiti 
: CS 5 torpether with the paymen 
pi lane 


je 
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mn in bankruptcy ;) whieh’ they ‘ean’ £111 
hob as50) fi line fea “Conner ar 


wiicn nee eipatd St the time of filing and all of which may be paid in 
installments over a 6 month period). The filing itself automatically 
ssérates to make them bankrupts with the following consequences; 


(Pp The reat eas, elecerie,* phone and srocery’ bilis are wiped tour 


and made void: (2) the finance company and bank loans are also wiped out 
Sut any furniture (or cther property) that has been placed as security for 
these loans may be teken by the finance company or banks; (3) any and all 
l l sroceedings in any state or federal court to collect any of the 


C 
ae es SS 
debts are immediately stopped and any further action taken in those pro= 
ceedings apainst the eg tae are absolutely void; a) SB is no longer 
y threat of garnishment of any wages; (5) there is a $350 equity (net 


ieee the bankrupt couple may either elect’ to 
t of the car before filing the bankruptcy papers and 
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then turn it im or to not include it in the bankruptcy papers ee to keep 


Seyvine on ft note: re a continue to pay, they should be sure that 
eo te at a 26 
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t e exemption law and also is not mortgetec 

for aah ee pares (6) the couple keeps the clothes and the non- 
1 furniture (including T.V., books, pictures, utensils, appliances, 

and (7) the ae must wait six years before they can again take 

the benefits of the bankruptcy Law. 


A Few Procedural and Practic al Comments: 


(1) Note that no cash is necessary to file the papers, but that the 
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550 fee must be paid at Te: 
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. 
"Cischarpe’s which voidelrfinably lt themdetbs, will net 


thouch it is obviously good to have advice 
a working knowledse of the bankruptcy law. 


) a pe 
Lawyers Seces ecst $200 Gr more -- far more than most poople can pay 
and generally one is not absolutely needed. 


(3) The general public is always told that “bankruptcy is bad for 
your credit rating" -- frequently by the loansharks -- who are scared stiff 
of hesing their anv 


stments"™. othine could be further from the truth, 

ao better credit risk jatter bankruptcy for two BS 
s financial position is far stronger, and (b) he can't 

s of the bankruptcy law again for six years. 


since ra, person i 
reasons: (a) hi 
take the benefit 


(4) Withinesa fowhdoys of filing the setition,, the bankruptcy count 

mails cut notices to all the listed creditors. In effect this is legal 
otice to them that their cleims are mow being voided and that they 

continue to hound the bankrupt at the peril cf contempt cf the bankruptcy 


COG ee, 


The bankrupt must attend the creditor's meeting called by the 
£ the bankruptcy court. 

(6) The bankrupt should never asree either orally or in writing 
after the’filing of the Sankruptcy petitian, to pay rany acreditor ~any pact 


ox @lleek the old davt, etherwicd ethe discharce. will net becettective 
tor void sthet particular mebt. 


Conclusion: 


a5 
poor appears to be almest unknown, For : UR: in 1964 only abeut 90 
persons filed petitions for voluntary bankruptcy in the District of Columbia. 
Yet, one could eS guess that lit ter alaisy tens of thousands of poor 


The great, untapped benefits of the Lankrputcy law to the naticn' 


nersons have a desperate need of the help cf the bankruptcy law. Of course, 
erchants, banks, finance cempanies, and public utilities will bitterly 
eppose the expanded use of bankruptcy and may take all sorts cf extreme 
measures to prevent its use. Nevertheless, it is the law; and every 
American citizen is entitled to its benefits, regardless of the highiy 
disruptive effects that a mass filing of bankruptcies may have up-n the 
financial and commercial community.of a particular city or of the nation. 
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William L: Higgs 
Gounsel, fer ACT 


Julius W. Hodson 
Chairman of ACT 


Digitized by the Internet Archive 
In 2024 with funding from 
Digitization funded by a generous grant from the National Endowment for the Humanities. 


https://archive.org/details/box5_bankruptcy_2 
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The forms are divided into’ five parts: 
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for the information. The judee’ me should be left a 
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part calls for personal property. The third part calle for amounts owed 
Co rhe? Gankruptt “The ah ier Pert Calis Tor the 21sring of proverty, 

for example, that one will own at some future date or that one can 

control the dispos ae ‘of but does nct cwn himself. Fifth, and very 
important, is the list of property claimed as exempt. This part should be 
fully and carefully filled owt, since this determines the property that 
one can keep. (See the Appendix for sclected states' exemption laws.) 
Part six calls for a’ listing of the bankrupt's Financial’ papers. 
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Fifth, and finally, there is the Summary of Debts and Assets, (Form 5) 
n be filled cut easily from 


i Forms 3 and 4. Forms 1 through 4 
must be sworn to; this can most easily be done at the time of filing. 


APPENDIX D: STATUTORY EXEMPTIONS OF SELECTED STATES 


a ee 


re eens 


(Netes This.listing isinst autheritative, Mut it does give 2a general idea 
£ the exemptions of the selected states and of whnrt is to be expected 


ALABAMA: An cecunied homesteid (160 acres, $2000); all clothing; all 
family pictures; selected geods ($1000). 


CALIFORNIA: An cecupied homestead ($1000); an cecupied house trailer ($2500); 
all clothing; furniture and baoks ($200); necessary Peers nae ment; 
1 refrigerator, 1 washing machine, 1 sewing machine 


ine, 1 stove, beds and 
hing: food and fuel (3 months); 1 radio, 1 
cy 


S rie, shot¢un; all equipment necessary for trade 
or profession; transportation; automobile ($2 50) or animal; 50% cf carnings 
for 30 days next preceding; benefits from life insurance (9500), disa- 
bility and health insurance ($500); all benefits from government (pensicn, 
disability Benefits, etc.) 


ILLINOIS: An cecupied homestead ($1000); all clothes; bible, school bceoks 
family pictures; 1é is ($460); all benefits ad ia aya service. 
(pension disability benefits, ete.) for 1 year next preceding. 


IARYLAND: An occupied homestead; all elcthing; selected goods; ($100); 
equipment necessary for profession or trade; all money from insurance. 


MASSACHUSETTS: An occupied homestead ($4000); all clothing; beds and 
baddines: iron stove and fuel ($20); ether furniture ($1000); bibles, 
school books; sther beoks ($50); food ($50); 1 sewing machine ($100); 
equipment necessary for profession or trade. 

MICHIGAN: An cecupied homeste S9500)> all elething; ramily pictures; 
feod and fuel (© menths a De goods, furniture, utensils, books and 
appliances ($1909); ipment necessary for business er trade; all bene- 
fite from insurance 


MISSISSIPPI: An occupied homestead ($3,000, 160 acres); all clothing; 
school books: family pictures (Si 200 1 meat (o0e: 2h.) 


wheat or rice (10 atte = 49 gallon 
wages (head of family $100 a month, 
1 sewing tmhachine. 


ses or cane syrup; 


@ ( ney 
Si 200) 2 furniture Ss 
ie : »lasse 
others $59) feet from insurance; 


NEW YORK: An cccupied homestead ($1000); all clothing; bible, se 

eben family pictures; other books ($590); stove; food and 

l refrizerator, 1 radio, utensils; wedding ring and watben™ (53573 

sewing machine; equipment of profession or t ade; 90% of earnings 60 days 
ext preceding; 90% of income from a trust. 


OHIO: An eccupied homes $1000); elothe ee A person) beds and 
1G . r 


: 8 ; an ws) days; eae bocks and 
fomily pictures; Tio) (650); Garninss: 30: cays next precedin 2 (8°, of £irst 
S300 end 607% of remainder). 

SOUTH CAROLINA: An cccupied homestead ($1000); gocds ($590); clothes and 
equipment of pe eee ted er trade of head of family ($ 399) « a. wages (69 
days); all property of denendents is exempt. 


ERAS: An occupied homeste 
oR epheturesy-ell--furni ture 
trade; current wages; benet 


i te 


; 
ee aes ee insurance, 
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DISTRICT OF COLUMBIA: Clothes up to S300/persom in family; furniture and 
Bp ye aur ee up ‘to $300; equipment of profession or trade (including car 

up tc $500 value): all beoke and pictures; wages for family head ($200/ 
pomth,, OLherwise Sb S/mamthn for 2-monuths to provide for necessarie: 
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dm tee 


FORM ae 


DEBTOR ’S PEITTION 


In the District Court of the’ United States for the Districk or 


: In Bankruptcy No. 


Bankrupt oo Sete 
: 
PETITION 
To the Honorable 

Judse of the District Courteor tie United States ter the 
VISEPLet ao A yeaa 

The petition of eG , Yegiding at No. 
street, in - Une. Lae , State of 

y secupation 2 Bnd emp loyad: by —_ 

{oY engaged in the business of eee Pry) respectfully 
aay 

PePEcseurs: 

1. Your petitioner has had his principal place of business (cr has 
resided, or has had hig domicile) —ar =e WIERD Clie above 
judicial district, for a longer portion of the six months immediately 
preceding the filing @f this petition than in any ether judicial gistrict. 


2. Your petitioner owes debts and is willing to surrender all his 
preperty for the benefit of his credLtcrs, except such a6 ie exempt by law, 
ani desires to obtain the benefit of the Act of Congress relating to bank- 


ruptcy. 
3. The schedule hereto annexed, marked Schedule A. and verified by 
y petitioner's cath, contains a full and true statement of all his 


‘ rea is possible to ascertain, the names and places 
esidence of his creditors, and such fu 
j 1e 


9 ; rther statements concerning said 
debts as are required by the provisions of said Act. 

4. Tha schedule hereto annexed, marked Schedule B., and verified by 
your petitioner's oath, contains an aceurate inventcry of all his property, 
real and persenal, and such further statements concerning said prcperty as 

re required »y the previsions of 

ao ee ioner prays, since he has no mency to pay the filing fee, that 
he be allowed to pay said fee in installments. 

Wherefore your petitioner prays that he may be adjudzed by the court 
to be a bankrupt within the purview of said act 


(form continued on next page) 


Form 1 (continued) 


Ls , the petitioner named in the foregoing petiticn, 
do hereby make solemn oath that the statements Sep herein are true 
acecrding to the best of my kncwledge, information, an nd belief. 


Subscribed and sworn to before me this 
cay of ue ; 


a rE 


Official character) 
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Form 2 


Statement of Affairs 
(For Bankrupt or Debtor Not Engaged in Business.) 


(Note.~-Each question should be answered or the failure to answer 
explained. If the answer is "none," this should be stated. If additional 
space” is needed for the answer to any question, a separate sheet, properly 
identified and made a part harcof, should be used and attached. 

The term, “original petition," as used in the following questions, 
shall mean the peittion filed under section 3b or 4a of chapter III, sec- 
tion «322 of chapter RL, webtion (422) of (chapterKID, er section 622. of 
chapter KIT +) 


1. Name and residence. 

A. What is your full name? 

b. Where do you now reside? 

c. Where else have you resided during the six years immediately 
preceding the filing of the original petition here? 


2. Occupation and income, 

a. What is you occupation? 

b. Where are you now employed? 

(Give the name and address of your employer, or the address at 
which you carry on your trade or profession, and the Jength 
of time you have been so employed.) 

c. Have you been in partnership with anyone, or engaged in any busi- 
ness, during the six years immediately preceding the filine of the original 
petition herein? (If so, give particulars; including names, dates and places.) 

a. What amount of income have you received from your trade or pro- 
fession during each of the two years immediately preceding the filing of 
the original petition herein? 

e. What amount of income have you reccived from other sources during 

sch of these two years? (Give particulars including each source, a the 
amcunt received therefrom.) 


3. “Income tax réturns, 
a. Where did you file your last federal and state income tax returns 


end for whatvyeearsd 


4. Bank accounts and safe denosit boxes. 


a. What bank accounts have you maintained, alone or together with 
any other person, and in your’ own or any other name, within the two years 
immediately preceding the filing of the crisinal petition herein? 


(Give the name and address cf each bank, the name in which the deposit was 
maintained, and the name of every person authorized to make withdrawals 
from suchreccount.”) 

b. What safe deposit boces or other depoSitory or depositories have 
you kept or used for your ;sectrities, cash orj)other valuables, within the 
two years immediately preceding the filing of the original petition herein? 
(Give the name and address of the bank or other depository, the name in 
which each box or other depository was kept, the name of every person 
who had the right cf access thereto, a brief description of the contents 
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thereof, and, if surrendered, when surrencered., or, if transferred, when 
transferred and the mame and address of the ocean ) 


5. Books and records. 
2. Have you kept books of account or records relating to your affairs 


. 


thin the two years immediately »vreceding the filing of the original peti- 


ion Herein? “(If so, give particulars, including date of destrue- 


Gwe 

*. In whose possession are these books or records? (Give nares and 
addresses.) 

c. Have you destroyed any books cf account or records relating to 
your effeirs within the two years immediately preceding the filing of the 
Stisinel wecit 

} 


ae ‘What property do you hold in trust for any cther person? (Give 
meme anc address cf each person, and a deseription of the property and the 
amount of. value thereof.) 


7. Prior bankruptcy or other proceedings: assignments for benefit of creditors. 
a. What preceedings under the Bankruptcy Act have been brought by 
or against you curing the six years immediately preceding the filins of 


the original peitition herein? (Give the location of the bankruvtcy 
ccurt, the nature of the proceeding, and whether a discharse was granted or 
refused, Gra Eee cin arrangement or plan was or was not confirmed.) 


ox 
n, in the hands of a receiver or trustee? (If so, 
ation of the court, the nature ef the ocreceedine, arbriet 
the property, and the name of the receiver or trustee.) 
you made any assignment of your property for the benefit 
, or any penéral settlemént with your creditors, within the 
diately preceding the filing of the original petiticn herein? 
= 
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*. Was any of your property, at the time of the filing of the original 
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- 
tes, the name of the assignee, and a brief statement of the 
terms of assipnment or settlement.) 


GS. Suits, executions and attachments. 

a. Have you been party plaintift or defendant in any suit within the 
year immeciately preceding the filing of the Original petition herein? 
(If so, zive the name Sig Location of the court, the title and natura of 
th 


>. Has any basa or attachment been levied against your nrop 

four months immediately preceding the filing of the origina 

pétiticn herein? (Lf so, give particulars, including property seized an 
i 


2 Qeeens repaid. 

2. What repayments cf leans have you made Juring the year immeciately 

preceding the filing of the original petition herein? (Five the name and 
ad s of the lender, the amcunt of the loan and when received, the amount 

and date when repaid, and, if the lender is a relative, the relationship.) 
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10. Transfér of. property. 

a. What property have you transferred or otherwise dienosed of during 
the year immédiately preceding the filing of the. criginal petition? (Give 
description 6f the proserty, the datesof the transfer or dispositicn, to 
whom. transferred or how disposed: ofjeand, if the transferee is a relative, 
the relationships the consideration} .if any,, received therefor, and) the 
disposition of such consideration.) 

il. Lesses. 

a. Have you suffered amy losses from fire, theft er gambling during 
the year immediately preceding the filing of the original petition herein? 
(If so, give particulars, including dates and the amounts of money or value 
and general description ef property lost.) 
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Bankrupt /or Debtor/. 
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, the person who subscribed to the foregoing statement 
reby make solemn oath that the answers therein ecntained 
lete to the best of my knowledge, information, and belief. 

Bankrupt for Debtor/ 
sworn to before me this day of 9 ; 
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Jofficial character./ 
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SCHEDULE A-STATEMENT OF ALL DEBTS OF BANKRUPT 
SCHEDULE A=1 


Statement of all creditors to whom priority is secured by the act 
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FORM 3 (Cont'd) 
SCHEDULE A-2 
Creditors holding securities 


.-Particulars of securities held, with dates of same, and when they were given, to 
tatea under the names of the several creditors, and also particulars concerning each 
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SCHEDULE A-3 
Creditors whose claims are unsecured 


(N.B.-When the name and residence (or either) of any drawer, maker, indorser, or holder: 
of any till or note, etc., are unknown, the fact must be stated, and also the name and 
residence of the last holder known to toetdebtor. The debt due to each creditor must 

e stated in full, and any claim by way of set-off stated in the schedule of property.) 
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FORM 3 (Cont'd) 
DCHEDULE A-4 


Liabilities on notes or bills discounted which ought to be 
paid by the drawers, mukers, acceptors, or indorsers 


(N.B.-Tne dates of the notes or bills, and when due, with the names residences, and the 
Business Or occupation of the drawers, @akers, acceptors, or indorsers thereof, are to 
be set forth under the names of the Wolderss vif the panes “of the holdereware mot known, 
the name of the last holder known to the debtor shall be stated, and his business and 
place of residence. rhe same particudurs shall be etated*as to notes or bills”6n which 
the debtor is liable as indorser.) 
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WORM 3 (Cont'd) 


SCHEDULE A-5 
Accommodation paper 


‘W.B.-The dates of the notes or bills, and when due, with theenames and residences of 
the drawers, makers, acceptors, and indorsers thereof, ure to be set forth under the 
mames of the holders, if the debtor be liable as drawer, maker, acceptor, or indorser 
tHereot, it is to’ be stated accordingly. .1f the names of the holders are not known, 
e name of the last holder known to the debtor should be stated, with his residence. 
ive same particulars as to other commercial paper.) 
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OATH TO SCHEDULE A 


, the person who subscribed to the foregoing schedule do hereby make 
mn oath that the said schedule is a statement of all my debts in accordance with the 
of Congress relating to bankruptcy, according to the best of my knowledge, infor- 
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ion, and ,.belief. ,Petitioner 
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FORM 4 
SCHEDULE B-STATEMENT OF ALL PROPERTY OF BANKRUPT 
SCHEDULE B-1l 


Real estate 
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Personal property 


sa SBSha ola haba: 2, gee eee ener a: 
-Negotiable and non-negotiable instruments and | 
Securivuies Of any Ceserintl on, inclu e | 
svocks) in incorporated. companics, interests | 
| 
| 
{ 
| 


mn 


cr 


in joint stock companies, and the like (each | 

Porpemcewmoud, Separates (iene eal tee atten ee 
eee osvociian, trade, dm .) business; ofisse4nat - | 

of the value Of ORNS EE ROE Se CEeR NE 
¢.-Household goods and furniture, household 

stores, wearing apparel and ornaments of the 


person,. e882 @ © 6 ©. 2,8 €.68/'9: 6. 9 0 Oo 8 6.9 _ 0 @ 6 8. 6. 6 6 0 07 6. © 8 0) 0 80,3: 6.6 { 
-Books, Pron. s), and pictures. eon evee7e?f e 8 GC e808 6 @ i 
-Horses, cows, sheep, and other animals (with 


| 
| 
: 
| 
number of Sean Maenid Dinos cpan Gn ups bead ! 
| | 
| 
| 
| 


4 (1D 


mt OmoOud Less Anas OMe FeV CIC WES wc terctere stersl sic stalorel srs 
--Farming stock and implements of husbandry....... 
in oni pping, and shares*in VESSELS... eee eee ree enone | 
3.-Machinery, fixtures, apparatus, and tools used 

in business, with the place where each is 

Ste LGC. 0s xv gona to cdlgo de dane bale euaneds teitede ts tebe Geka Wael etelets svepeh een 
=Patents, eee SNCs Ure C—NcaKSi sere s ois) steices: <a} 
-Goods or personal property of any other descrip- 

tion, with the place where each is situated.... 


Mn LF 


_ 


Total 


, Per tre eine: 
_ ® 
; ‘4. PR 2 gM: ef 


a Borde 


- 4 ve ieei emma SS cmt 
. 4 ca, {tale aad  2etha. wi ‘ ohn 
zi: peda Ta andor ger (rr we apa: 
so) die oes ORANY HD. euane bee : ye 
lane ina iP arrsgn yt 
31 ipa sete rami wat rk 4 
* . soc Sie Sah eee ees baad 1 : . ee ne 
Se 10 tse OAS ae bes a : ; Wot 4 -—] ‘ Se i . 
—piFopus Here oy aan Toe : b Aeres. 
tr SOLAS ges ate oi Cit 4 


FORM 4 (Cont'd) 
SCHEDULE B-3 


Choses in action 
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SCHEDULE B-4 


Property. in reversion, remainder, or expectancy, including property held in trust for 
ie deptor or subject to any power vor rien toldispose of or to charge. 


B.-A particular description off each interest must be entered, with a statement of the 
BET ees of the property, the names and description of the persons now enjoying the 
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FORM 4 (Cont'd) 
SCHEDULE B-5 


Property claimed as exempt from the operation of the act of Congress relating to 
bankruptcy 


(N.B.-Each item of property must be stated, with its valuation, and, if any portion of 
it is real estate, its location, description and present use.) 
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Property claimed to be exempt by the laws of the United States 
with reference to the statute creating the exemption.... 
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Property claimed to be exempt by State laws, with reference 
to the statute creating the exemption...... 
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SCHEDULE B-6 
Books, papers, deeds and writings relating to debtor's business and estate 


The following is a true list of all books, papers, deeds end writings) relavinesio pet1— 
tioner's trade, business, dealings, estate and effects, or any part thereof, which, at 
the date of this petition, are in petitioner's possession or under petitioner's wcustody 
and control, or which are in the possession or custody of any person in trust for peti- 
tioner's use, benefit, or advantage; and also of all others which have been heretofore, 
at any time, in petitioner's possession, or under petitioner's custody or conprol. sand 
which are now held by the parties whose names are hereinafter set forth, with the 
reason for their custody of the same. 
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OATH TO SCHEDULE B 
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acounty Of 
17, , the person who subscribed to the foregoing schedule, do hereby 


make solemn oath that the said schedule is a statement of all my property, real and 
personal, in accordance with the Act of Congress relating to bankruptcy, according to 
the best of my knowledge, information, and belief. 
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ents of the debtor in Schedules A and B./ 
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Rent having priority...--.--es+ee- 
SOCULGG) CLAMS 5 <0 ccs e + 97) losis = * 
linsecured claims. ....++-6+cssers 
Notes and bills which ought te 


be paid by other parties thereto 


Accommodaticn papCr...s-eecereoes 


Schedule A, total....-.+s-se0- 


Real CStatera. ses cen ses besa 

Harp Fl Wail ws. sasietess © «use wrekers Vs 6 208 
Negotiable and non- 

negotiable instruments and 

BOUL CLES tee skal ecene es. sere sueg erences? 
Spek im tLadeis «oe 66 =m aeiees 2 
Household gecdsiy . --.21 <r cierse «ais 
Books, prints, and pictures..... 
Horses,cows, and cther animals.. 
Automobiles and cther vehicles... 
Farming stock and implements.... 
Shipping and shares in vessels... 
Machinery, fixtures, and tools.. 
Patents, copyrights, and 

EY aemar Sis cu ces so oes oe are serene © 
Other personal property.-----++. 
Debts due on open accounts.....-. 
Policies of insurance....-..s-+s 
Unit quideareds claims 77. .ti ke = <5 

eposits of money in banks 

ane. @lsewheres. ... 2s. cvete se see 
Property in reversion, req 

mainder, expectancy or trust... 
Prcperty claimed as cxempt....-- 


Books, deeds and papCrs..--++++s 


Schedule B, total.....sseee- 
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Washington, GC. 
19 Octeber 19565 


TO: Diack Power Advocetes 


FROM: ° Julius W. Hobson, Chairman 
' Arvangeaments Committee 
Black Power Conferance 
November 24-26, 1966 
Washington, D.C, 


SUBJECT: Freadon Pron Debt--=Through Bankruptcy 


A set of laws was enacted during the Populist period to 


free the poor from oppressive debt impeseé upon them through usury 
anc exploitation by the rich, 


Bankruptcy Laws, they have been scarcely 
aC. wa ‘O0r) baeex—peepie who remain largely ignorant 
of this nowerrul se f-help weapon within their reach. 
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Powerful banking, industrial an2 political interests do not 
wish poor bheack-pesple to learn of a tool they can seize to cut away 


the burden of back rent, back payments on the Meese TY set or fure 
niture, unjust high interest loans. And to make sure they don't 

reach for such a tool, cee have spread an eels of shanefulness about 
Cetlaring bankruptcy. Shameful to unload weeks ef back rent for a 
runcown @partment! Shameful_to quit payments ona TV set that, through 
high interest charges, cost hm’ more than it would his rich landlord 


= 


who deesn't have to buy it on time! 


or aan This legal tool holds tremendous promise for the poor in 
UCts- yes communities. I+ only remains for bieeck (ik a oN vere res-and bd ye 
—_teecersnip to bring its advantages to the attention of ADOOY biaek blue for Wh 
victims of our jungle economy, and assist them in USI NGA Les 
lng “ ¥ : PN 2yy_Ore ae Coop ian, 
“— propose, therefore, that detegates V5 his centexence 


fe 
study this proposal and, leunchta nationwide bankruptcy campaign among 
all poor Imtesk citizendy?— Ho. may 
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-I-am convinced that, properly and swiftly implemented, this 
tool can strike deeply at the economic and credit institutions that 
depend for life upon the exploitation of a certain percentage of 
the population. There can be no uppor or middle economic classes 


without a lower economic class to support it. -History records no Ven we 
such-feeat. * | Ae 5 6 y e z , + | sf 4 - 
Wo people in history have been exploited more than Mro- PUR 
No other Amerieans are more prey to the dehumanizing ia 


ills of a capatalistic SASSI RET ORE NS poverty, unemployment ,- in- 
adequate housing, lousy schools, and year in and year out-~-owing 


ithe Man'', 


ilo, no other iuaces WaT have more reason to seize and wield 
‘any ‘tool with which to overthrow this economic tyranny. . 


Caro It is a simple tool. The lawyers in your neighborheed_pov- 
erty programs—are-required to assist the poor “with any \legal pro- 
‘blems they may have. The cost to a poor person is Sree fifty dollars, 
and can be Jeenke in installments. CDs: 

(ss 3 CAM ed i Atel (eo) + / fusyiint4 


- peopl¢ have paid through ; ‘the ‘nose /for 400 years of 


é F iy ere ege and exploitation. They | owe not one Cime/more. Let 
js grab this and any/ other means, to seize for ourselves/ ‘Whitey! Ss 
| / 
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FOR THE pa OF THE FEDERAL BANKRUPTCY LAW TO 


POOR 


vhe exteusive system of national ba 
Code) has generally been thought of as ex 
who fail to make a go of their busin 
when a considerab im of momey i 
ereditors of these ead Tl 
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Explanation: 
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But there 
Any Of this pr 
fiLi the bia 
ties, or to buy 
the meney from 9oin; 
filing for bankruptcy, oe 
better to sive ell to a meee 
on exempt property (iq. “Eusniture) 
nkruptcy and thereby protected from 
dene, the debt owed cen simply net 
the bankrupt can simply continue 
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and to demonstrate its 
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le example might preve useful at this point: Suppose a man 
anc his wife cwe the fcllowing iia and own the following porperty and 
n works for “$50) per week ¢ nmi his wife works for $40 per week: 


BILLS PROPERTY 


Rent oP 200 Ferniture 5 EDO 
Gas BD (including TVs) 

Electric 25 Carers 2,000 
Phone 50 Clothes 350 
Finence Co mp any 650 $2,800 
Bank 350 


a fee 


r 
ow. Bee 95 
ur 


ALture Dae 
Groceries 85 
Other assorted i116 wou 


ssume also that the wages of both are under threat of sarnishme 
the finance cena y and by the other creditors and that they are unable 
‘ie | 
e ai 


Oo pay anc are being constantly harrasse 


They may file a voluntary petition in bankruptcy, which they can fill 


: | 

out themselves, together with the payment of a $50 filing fee (none of 

wnich need be paid at the time of filing and all of which may be paid in 
t/a 


* i) 
installments aver 4 6 month period). The filing itself automatically 
Jperates to make them bankruots wit e following consequences: 
gas, electric, phone and grocery bills are wiped out 
the finance company and bank loans are alss wiped out 
5 t property) that has been placed as eeu Tor 
the finance company or banks> (3) any and ald 
ale Or eueral court to collect any the 

sd and any further acticn taken in these pro- 
PES “are, abecimively voids (4) there is ne Longer 

any wares; (3) there is a $350 equity (met 

e =, the Bankrupt couple may either elect to 

ce heir full use out of the car before filing the bankrup ytcy papers and 
then turn it in or to not Inélude it in the bankruptcy papers and to keep 
? no On Et (mote: it theyecontimue Lommy, they shoul sure that 

it is protected by the state exemption law and also is not morteated as 
c 7 for another gebt); (6) the ccuple ete the clothes and the non- 
mortpnged furniture (including T.V., beoks, pictures, utensils, appliances, 
etc.); and (7) the couple must wait six years i eoee they can asain take 
the benefits of the bankruptey Law, 
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A Few Procedural and Practical Comments: 


(1) Note that no cash is necessary to file the papers, but that the 


the 


n installments over 6 months, ctherwise the 


$50 fee must be paid at least i 
nally all the detbs, will not be granted. 


e 
"discharge", which voids f 


(2)°No lawyer ais 
of Some sort from en 


eC 
i 

Lawyers generally cost 

and generally one i 


essary, thoush it is obviously good to have advice 
rson with a working knowledge of the bankruptcy law. 
00 jor more --" far more than most poople -can pay 


absolutely needed. 


(3) The general public is always told that "bankruptcy is bad for 
your ‘ceréditivatine —= REE ELS by the loansharks -- who are scared stiff 


Sy) 


° 


cf lesing their "investments". Nothing could be further from the tout; 

cae a person is ar Bekees eredit risk after bankruptcy for two simple 
is financial position is far stronger, and (b) he can't 

ae ae benerits of the bankruptcy law acain fer six years. 


3 
Fh 


(4) Within a few days of filing the ve eee the bankruptcy court 
mails cutwnotices to all the listed creditors. effect thissis -lepal 
notice te them that their claims }are now being ater and that they 
continue to hound the bankrupt at the peril of contempt of the bankruptcy 
Court. 


(5) The bankrupt must attend the creditor's meeting called by the 
referee fof the tsankruptcy icaur te: 


(6) The bankrupt should never agree either crally or in writings 
Se thelad ine poieihe icici yen petitten toipayy any 1 

or @li o£ the wid debt, etherwise ethe-discharce will no 

to void thataparticular Ca 


Conclusion: 


iene ereat, wikhapped, penetiteeot the Genkrputcy» law.te- the nation! 
poor appears to be almest unknown. For example, in 1964 enly abcut 90 
persens filed petitions for voluntary bankruptcy in the District of Columbia. 
Yet, one could reascnably guess that literally tens of thcousands of poor 
persons have a desperate need wi the help cf the bankruptcy law. Of course 
merchants, banks) Pinanceascempanies, “and, public utilities will bitterly 
eppose the expanded use ef bankruptcy and may take all sorts cf extreme 
measures to prevent its use.  |Nevertheless, it is the lew; and every 
American citizen is entitled to its benefits, regardless of the highly 
disruptive effects tha it a mass filing of bankruptcies may have upon the 
financial ahd ecmmerdcial ‘couminity.of a particular,city or of )the,aation. 
he real trageady, of course; is the existence of an oppressive credit 
structure that shackles the peor and the low-wape earner. 
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Sestember 26,1954. 
= 


Julius W. Hobson 
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APPENDIX A: FORMS AND ] IXPLANATORY C COMMENT. 
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The forms are divided into five parts: 


C4 


First, there is the Petition, which is “the formal Pequrst “to the 
Bankruptey esurt for relief!’ Thils is Porm 1. ite proper court designation 
ove Loune Oy calling up the ler ofthe Uls) Wierrice Court and asking 

fe) 
i 


information. The judge's name should be left blank, sine 
-18@ will probably be assigned either to a particular judge er to 


rererce, “Tie bankrupt ‘stiowld fr) in“ hie nome, address, etc, “in the appro- 
priate blanks. Finally, the oath at the end can be taken before the clerk 


at the time of filing all of the papers ogether,-thislis probadly ‘che 
better, cheaper, and easier procedure. Unless it appears otherwise, the 
popers should ail be typed neatly, legal size, and double paced: 


second, there is the Statement of Affairs, of the bankrupt, which is a 
eneral run-down of the bankrupt's financial activities. This is Fora 2. 
ost poor persons will answer all questions with "none", as is true of 
£ of the forms. im filing for bankruptcy; nevertheless, the law requires 
at all the forms be filled out in seme way.) Items 6 and 7 will rarely 
apply to anyone who is poor. The other itmes are fairly simple and should 
bo @aay ta (Till au. 


Third, there ie the Statement of all Debts of Bankrupt, which: tiaet 
all of the debts of the bankrupt by the type ehiweot involved. ThisGae 
Form 3 (called -Schorlule A when €ilad.) Schedule Avis divided Into five 
parts. The £irst. part calis, far the Liscine bf certsin type £ debts 
that must be paid, if any money is availabie, before other ae are paid. 
In filling cut this part, it is best te simply state in words, in detail, 
the exact circumstances surrcundine the debt to the best of one's ability, 
since the legal terminology can be confusing. The second part calls for 

: eonditicnal credit 


e 
the listing of debts which are secured Ly mMorceaces , 41 
apreenments, or by holding such document “8 or insurance policies 
as security, The third part caqis Lng of cebts which are 
uigecurecs Vthe ee eae 


respectively, “ineerts as to whether a ly owed or not, depending 

on whether or nct a certain event happens", "uncertain as to how much 

the debt is (such as a damare claim from an auto accide nt)’ and "a dis@eree- 
ment exists as to whether there's a debt in the first place." "Considera- 
tion of the debt" means "the things or mceney on2 received when the debt 

was. created (such as a money loan or sreceries or telephone service’. The 
fourth part calls fer the listing of all liabilities on notes er other 
documents which one has done for consiteratinr (senerally resulting from 

a business dagal), The fiith par Pistin 


other documents that one has s 

as sinning for a iriend te nel; 
Fourth, there is the Statement of all Property of Bankrupt, which lists 

all the property of the bankrupt by the type of property involved. This 

is Form 4 (called Schedule B when filed). Schedule B is divided into six 

parts The first part calls for the listing of all .eal estate. <('In- 

NES Ieans “mortgage or other security instrument'’.) The seeond 
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third part calls for amounts owed 
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mr : 
control the dispesition of but does not cwn himself. Fifth, and very 
Liportant, 18°the fist st property claimed as exempt. This part should be 
fully and carefully filled out, since this determines the property that 


ie 
s' exemption laws.) 
dks be 


£ re 
x + | 
s for a listing of the bankrupt's Financial papers. 


eis 
y from Forms 3 and 4. Forms 1 chrouen \4 
st easily be "done at’ the ‘time “of riding. 


the Summary of Debts end Assets, (Form 5) 


APPENDIX D+ < STATUTOR EXEMPTIONS OF SELECTED STATES 


ne AR a PR an Ea tee y ne ee a ee 


teen me ea ree 


‘Note: This listing is not euthoritative, but it doea sive a ceneral idea 
< the exemptions ‘of the selected states and of whet is to be expected 
from other states. / 

ALABAMA: An ccecupied homestead (160 aeres, $2000); all clothing; all 

family pictures; selected goods ($1000). 


ed house trailer ($2500); 


CALIFORNIA: An cecupied homestead ($1000) ai 
1 : 1 i 
£ household equipment: 


: Cc 
5 
€ ing} furnitures and beoke ($200); necessary 
efrigerater, 1 washing mach n 


thes : e, > steve, beds: and 
bedding; pictures; all clothing; food and Fuel (32 months 4+ Load itegje sl 
television; 1 piano; 1 rifle, 1 shoteun; all equipment necessary for trade 
er PET CPanspertetinnsnsy 


Eomobile, ($250) Ory animalg 60% clvearninas 
j i insurance ($500), disa- 


wey 2 Pao : a er, F . 
bility and health ineutan l benefits from government (pension, 
disspilityisenel tie eta.) 


LLINOIS: An cecunpied A: 
ily 1 


mostead ($1000); all clothes; bible, school beoks, 
pictures; se C 


lected ecods eet: ali benefits from military service 
pension disability benefits, etc.) fer +1 year next prece®ding. 


fARYLAND: An cccupie 
equipment necessary 


; selected saods; (S100): 
il meney irom insurance, 


MASSACHUSETTS: An occupied homestead ($4000); all clothinz; beds and 
bedding; iron stove and fuel ($20); ether furniture ($1000); bibles, 
school books; other books ($50); fsod ($50); 1 sewine machine ($100); 
equipment necessary for profession or trade. 


MICHIGAN: An. cecupied hemestead (53500); 211 elothinge: Family pictures; 
food and fuel (6 alte selected goods, furniture, utengils, books and 
appliances ($1900); equipment necessary for business or trade; all bene- 
fits from insurance. 
MISSISSIPPI: An occupied heme ad (os,00l oo acres) + all clothing: 
school books; family pict 1200), furniture (S12Z00}3 meat (500 15.)- 
wheat or rice (10 bu.), 40 gallons of scrghum or molasses Sr cane syrup; 
wages (head of family $100 a month, others $59); benefits from insurance: 
1 sewing tachine. 
6 2c cost vary): all clethings Sible: 
fe 


MISSOURI: An cccupied homestead (si 
. ,od and fuel ($290); 


school nae: cosy oicturess furni 


NEW YORK: An occupied homest eee ait elothine: bible, schol 
books; family pictured 0); stove; food and fuel (69 days): 
i refrigerator, Wxradio, usensiie: welding ring and watch ($35); 1 

sewing machine; equipment of profession or t ade; 99% of earnines 60 days 
next preceding; 90%. 0f income Erom-a trust. 


) 
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e . of! 


J 


OHIO: An ceecupied homestead ($1 9) hes ($100 a person): beds and 
hodding fs evoking stove: Pk Sis stove; fuel for 50 days: all bocks an: 
family pictures; £:0d ($59); a arnings 30 days next preceding (80% of first 
$390 and 69% of remainder), 


SOUTH CAROLINA: An cccupnicd homestead ($1900); goeds ($590): thes and 
equipment of profession or trade of head of family ($300); all wapes (69 
cays); all property of devendents is exempt. 


TEXAS: An occupied homestead ($5900 in town, Cther 200 acres) 
agi pictures; all furntburesheld clothes; equipment of profess 
fits frem life insurance 


trade; current wages; bene 
DISTRICT OF COLUMBIA: Clothes up to $390/person in family: furniture and 
appliances up to $300: cee of profession or trade (includin= car 

+ ran = " = s 5 mN A, 
up to $509 value); all books and pictures: wages for family head #82799) 
month, otherwise $69/mo nee for 2 months to provide for necessaries. 
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FORM 1 


se eo th ng 


DEBTOR'S PELTTION 


ee 


In the District Court of the United States for the 
it? the matter oF = 

ive be in Bankrupecy No. 

Bankrupt : 


PETITION 


To the Honorable = nk 

Judge of the District Court of the United States fer the 
District of ian irae ts 

The petition OE. Caer ; residing at No. 

SPELeCOR.. in County of : State of 
by occupation a sand employed by pare 
for engaged in the busine ot aa oT x Linh aciers respectfully 
ee Ss 
represents: 

1. Your petitioner has had his principal place of business (cr has 
resided, or has had his 3omicile) at : _) 3 Within the above 
judicial district, for a longer portien of the six months immediately 
preceding the filling of this petition than in any other judicial district: 

2. Your petitioner owes debts and is willines to surrender all his 
property for the benefit of his creditors, except such as is exempt by law, 
and Cesites to obtain the benefit of the Act of Coneress relating to bank- 
EUSLey. 

3. The schedule hereto annexed, marked Schedule A. and verified by 
yous" petitioner’ s geth, containg a-full waned truce statement of all his 
debts, atid, so far as it is possible to ascertain, the nasies and places 
of residence of his crediters, and such further statements concernine said 
debta as are required by the provisicns Gf said Act. 

4, Tha schedule hereto annexed, marked Schedule B., and verified by 
your petitioner's onth, contains an accurate inventory of all his property, 
real and perscnal, and sue further statements concerning said property as 
are required >y the previsions of said Act, 

+. Petitioner prays, since he has no money to pay the filing fee, that 
he be allowed to pay said fee in installments. 

efore your petitioner prays that he may be adjudged by the court 


bankrupt within the purview of said act’. 


, RELOrney, 


Pp 


DOVSErLee 


of 


etitioner 


(fcrm continued on next pase) 


Pore 1 ‘(Cconttrued)’ ; 


I, 


A: , the péetiticner nemed in the foresoing petiticn, 
de hereby make solemn cath that the statements contained herein are trua 
acccrding to the best of my knowledge, information, and belief. 
Petitioner 
Subs 


seribed and sworn to ? 


before me 
oad! Pe eS, 


(OPEiCia character) 


Form 2 


tatement..of Affairs 
(For Bankrupt or Debtor Not Engaged in Business.) 


(Note.--Each question should be answered or the failure to answer 
explained. If the answer is "none,'! this should be stated. If additional 
space’ is needed for the answer to any question, a separate sheet, properly 
identified and made a part hereof, should be used and attached. 

The term, “original petition," as used in the following questions, 
shall mean the peittion filed under section 3b or 4a of chapter III, sec- 
tion:322 gofachapter 2 seee tioned 22 of Chapter XiL, wor section 622 of 
chapter XIII...) 


1. Name and residence. 

A. What is your full name? 

Db. Where do you now reside? 

c. Where else have you resided during the six years immediately 
preceding the filing of the original petition here? 


2. Occupation and income. 
a. What is you occupation? 
b. Where are you now employed? 
(Give the name and address of your employer, or the address at 
which you carry on your trade or gre feccson. and the oor 
of time you have been so employed.) 


¢. Have you been in partnership with anyone, or engaged in any busi- 
ness, during the six years immediately preceding the filine of the original 
petition herein? (If so, give particulars, including names, dates and place 

d. What amount of income have you received from your trade or pro- 
fession during each of the two years byt Pa Preceding the, 11 bane of 


es 
the original. petition herein? 

e. What amount of income have you received from other gources during 
each of these two years? (Give particulars including each source, and the 
amcunt received therefrom.) 


3. Income. tax. returns. 
a. Where did you file your last federal end state income tax returns, 
and for what years? 


- Bank accounts and safe deposit boxes. 

a. What benk accounts have you maintained, alone or together with 
any other parson, and in your own or eny other name, within the two years 
immediately preceding the Lae ia of the original petition herein? 

(Give the name and address cf each bank, the name in which the deposit was 
maintained, and the name af every person authorized to make withdrawals 
from such account.) 

b. What safe deposit boces or other depository or depOsitories have 
you kept or used fcr your secunities, .cash or other: valuables, within. the 
two years immediately preceding the filing of the original petition herein? 
(Give the name and address of the bank or other depository, the nome in 
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INTRODUCTION 


J. M Keynes in his Essays in Persuasion observed that the 
needs of men "fall into two classes- those needs which are abe 
solute in the sense that we feel them whatever the situation of 
our fellow human beings may be, and those which are relative nite 
in that their satisfaction lifts us above, makes us feel superior | 
to our fellows."l ; 

A member of the American poor community, particularly the 
black poor, engulfed in a consumptive society, has difficulty. 
dealing with these two distinct needs. His subsistent income 


_barely allows him to afford the necessities. Yet, at the same 


time, he also desires those commodities which bestow'status upon 


their possessor. 

Although he may be unable to afford these "Luxury items", A 
his desire for them is inflamed and perhaps even teased by the 
promises of "easy-credit", the hard salés pitch of the deter- 
mined salesman, and the pressures of his own environment. The 
latter of these might be the most influencing. A man unable to 
obtain status at his place of employment, if indeed he is employed, 
or at his home, which most likely is not his own and pexbiaps ine 
fested with vermin, may have a greater need to prove his indivie a 
dual worth by way of a color television, stereo-console, new 
automobile, etc. 

Consumer credit becomes the means by which the poor man can 
attempt to satiate his SonsunptLveudéesiraa and keep materially 
abreast with the rest of society. But as John Kenneth Galbraith 
observed, with this credit "comes the bills which descend like 


winter snow on those who are buying on the installment plan."2 ° ae 
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Soon the poor man finds that the "easy-credit" is not so easy. | 
The installment payments, Biracuen individually small, when added 
together become a burden which he is unable to shoulder. 

Significant consumer laws, such as the recent Truth-in-Lending 
Act, Title 12, require that the cost of credit in dollars, simple ae 
interest, or both, be revealed to the consumer, Other recent lee 2 
gislation would provide additional information on labels and packe.) 
ages of consumer goods.? | Es 

What this type of legislation assumes is an ae 
Sees selective buyer. He AER know how to select the best 
buys for the least amount of money. And if by chance he "is taken" 3 
or purchases "A Lemon", he would be fully aware of his legal SES H 
and able to utilize them. 

Because consumer legislation assumes this type of knowedge-. 
able shopper, it fails to assist the poor consumer. His basic 
handicap is that bys is not usually such a shopper, and if he is, 
he is unable to exercise his "talent" in the over-priced, Llow- 
income, consumer market, As a Yale Law Journal article states: 

",..the typical low income consumer is not a hardened ae pincher _ | 
employing all his skill and ingenuity to stretch his meagre income 
as far as he can. He is an increasingly frustrated and embittered — 
man, with $10,000 desires, $5,000 essential needs, and $2,000 ine . 
come, alternately groping for a standard of living he cannot pose 
sibly afford and resignedly paying exorbitant prices for his etd 
essentials. no 

Since consumer legislation offers little assistance for the 
poor consumer, he is hard pressed to find atate or federal legis- 
lation that will enable him to overcome his basic consumer probleme 
hia inability to meet his essential bills, | 
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Perhaps there is one legislative "refuge" for the poor. 
An increasing number of eonsumers have turned to the national 
bankruptcy act, Title 11 of USC, to extricate themselves from 
the cobiebs of debt. Consumer bankruptcies have increased by Ee 
eighty percent since 1950.6 | ; 

The purpose of this paper is to examine the provisions for 3 | 


aes 


consumer bankruptcy, and evaluate whether they offer an Hout# 


for the low-income consumer >) 600 Re 
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*A 1963 Northwestern National Life Insurance survey revealed 
that the typical consumer bankrupt grosses between $4,000 and 
$6,000 a year. Thus, the majority of consumera who use the Banke 
ruptcy Act for debt relief are on the low income level. 
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FOOTNOTES 


lsohn Kenneth Galbraith, The Affluent Society, p. 151. 
2tpid., p. 201. ie ae 


3cConsumer Legislation and the Poor," The Yale Law Journal, 
Vol. 76, pp. 745-768, reprinted in The Law and the Low Income 
Consumer, No. 2 1968 Project on Social Welfare Law, pp. 50-02, 


4p rofessor David Caplowitz commented in his book, The Poor 
Pay More, that many ghetto consumers are prohibited from doing 
much comparative shopping because of their immobility. These 
consumers, lacking sufficient transportation are forced to shop 
in their neighborhoods, and consequently pay prices for food, 
rent, medicine, and other items usually exceeding those paid by 
the more affluent consumer. 


2"Consumer Legislation and the Poor," p. 67, 


6congressional Record, 90th Congress, lst Session, No. LOL, eis 
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THE] PLIGHISOF sDHE@POOR 


A picket fence encloses the site, the entrance 

is guarded by marshals...The side of one of the 

more substantial buildings is designated "Hunger's 

Wall: Tell it like it is." ...The residents are — 

from all over the country, Southern farmers with 

denim overalls and straw hats, and soul brothers 

from Northern cities with dashikis. The skin colors 

are dazzling in their variety! blue-black, almost 

purple,,dark brown with cool lights on the form, tan 

copper. | 

The above is a canvass of Resurrection City the night its 
residents were waiting to view the funeral procession of Senator | 
Robert F. Kennedy. This romantic scenario is only disturbed by has 
the somberness of the occasion, and the sign. “Hunger'’s Wall: 
Tell it like it is." For most of the citizens of Resurrection 
City, whether it be the "redeneck" of Appalachia, the forgotten . 
Americane the Indian, the Mexican-American migrant worker, or 
‘the blacks fgom the southern farms or the urban ghettoes, could 
and were telling America "Like It Is"- that there is nothing 
foreign or romantic about poverty. 

Father Geno Baroni of the Archdiocese of Washington illus- 
trates what it is like to be poor. He said; "I see young adults 
fall in love and get married and have their first-child. I see 
them all living in one rented room trying to make a go of it on 
a wage of $1.70 or $1.80.2 Out of this poverty comes the cycle 
of indebtedness. A young black couple from New York found them 
selves in such a cycle. 

The thirty year old wife explained that the indebtedness 
started with the first thing her husband bought on time, a car 
from a used car dealer. This was in 1954, during a period when 


her husband was not regularly employed. . She explained: es 


ark ae 


ce a. ano. é- my Pe ar, D ais sv s¥) y oi js} PS 4 “o ve 
hale ie) i ae vob ak wpolbi diet Lesa — Fenmion 


Tw ; sp a a se Be 
\ | sey 3 Cad Bab tas": ~~ 2 0 » » * ’ * Pat 2 : '* ; : way be] y vi Ile : 
: the] ; ee: oe, Spee S feteoiaslo o>, Sse ios “esi hh a Tia oe 


r e 
wt* 


* 


ae Soe cia BY etd . 
7 ay 2 eee } ; | 7 
gangs sds t- eae : , Lal “W3Te J a ; 


. 


i 

a 

iam, 7 ae % ' - re ian, 7 
> pan * : +) . o3.7 A lf, Alta Sd ea ek 
wo ! = 

Sr. JG 600 “oO ieriaros 

sins e, foe iG ~ 
\gaW-ic 9 ao ioe ASadsAt et 
a Syl av € a , _—— =.) v ; 7 

. - : - 
: 

~ . \ = — 
x8 sbtne é 33 oN Sl gh JL Setw Gagere 

7 


eu) eee o 
gna evar. wi Bia. ! 
ng a > 


od if - 
7 i ¥ 


igh , o2 a aver 


o Lows: Diss 


bio beatalt Cae o 
| een 
en es 


| “at ayer fin wed aaa! oT et 
ts. a cet aartt 
; = i 


pice 
fy 2 qa e+; ¢ 
" ‘ a = Lae % aS v 
ad seh cng ee 

.! ad i _—) 


..-The original price of the car was $500, the down- 
payment was $10. He had the car about two months and 
had paid about $80. Then he missed payments for about 
three weeks and the car was towed away without notice. 
(Payments had been made to a discount company which was 
handling the credit). I telephoned the company and they 
told me that if I sent $50 they'd return the car. I did, 
and then received notice in the mail saying the car was 
going to be auctioned. They kept the $50 and said nothing 
about it. My husband didn't go to the auction since he 
couldn't have bought the car back anyway. Then ye ree 
ceived a notice saying the car was sold for $35. 


The couple's dilemma with the car was not over. They were 
informed by the finance company ene they still owed $800, less 
$80 in payments and the $35 auction price. The car orginally ie 
sold for $500, but legal fees RnR nrereer hiked the price to the Ste 
$800 mark. A 

~The wife went to the Legal Aid Society, which was unable to 
do anything about the situation. What follows she best explains: 


Since my husband was out of work, they garnished iny 
brother-in-law's salary. He was paying $7.50 a week, 

_ and when my husband started to work he added $10 a 
week to the payments. My brother-in-law wanted a job with 
the police department but couldn't get it so long as his 
salary was being garnished. (Although the wife doesn't 
mention it, it appears by her statements that her brother- 
in-law must have co-signed for the car). This was in 1956, 
when we still owed about $100 on the car. So we took out 
a loan for $500 in order to pay off the debt on the car so 
my brother-in-law could get the job. We paid off the-car. 
(Her husband claimed that the rest of the $500 was to cover 
the cost of a washing machine and a new couch they needed. 
It was to be uséd to pay a $20 bill whigh remained on a 
TV set bought at the department store). © 


Because of strained marital relations, the couple's financial 


situation worsened. They were unable to pay off the loan, and the a 


finance company threatened to garnish the husband's salary When 
he went back to work. | 

While they were attempting to deal with the loan company, the 
couple also had a department store debt of 9200. After three years 
of es Pee payments, the store been another $100 to the bill. The 


store threatened to repossess the furniture and sent a lawyer to 
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visit them. Consequently, the couple started paying the store 
$20 a month without fail. Still faced with the finance company 
bill, the wife feared any attempt the company might make to col- De Eee 
lect on the loan. She felt her only solution was "to hold off * , 
on that debt" until the department store bills were paid.? 

The predicament of this couple is extreme, but not unusual 
for a young, black, urban poor who are faced with the intricacies * 
of trying to crawl out from under the installment umbrella. Their ee 
case might be ditsaueded as simply one of extremely poor mismanagee- ay 
ment of funds. However, as Caplowitz pointed out in The Poor Pay 
More, the discovery by this type of consumer that he can obtain 
credit is apt to make him irresponsible about incurring debt. And 
once he has gotten on the debt merry-go-round, he learns that there a 
is no such thing as an end to the ride. He is continually forced | 4 
to borrow to pay off a past debt. He ola victim of the poor mantis.” 
non sequitur, one gets into debt to get out of debt. | 

lt is indicative from the auction price for the car, $35 that | 
the $500 sale price was exorbitant. / This 4.8 typical of the high ee 
mark-up on Low-quality goods that: merchants use to protect UG | 
selves against the risks of their credit practices- Braccilces which saan 
are geared to those with low incomes or unsteady employment records. — 

This mark-up device allows the merchant in most instances ,to | 
ie dispense with Be ie IE and repossession. He Sia the poor 
quality of his goods. By raising the prices two. or three hundred 
per cent, he can get what he can and still realize a handsome pro- 
fit without blemishing his "Z00d guy" image with his regular cuse 
tomers .® (Garnishment was probably resorted to in the couple-= 
example because the car loan was: through a discount credit come 


pany and not SEES the dealer himself). 
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High mark-up is not the only device practiced on the poor 
‘man. He is also a victim of the bal teand-swith tactics whereby 
he is lured into a store advertising three rooms of furniture 
for $299 and ends up purchasing a "better quality" set for $499. 
If bait-eand-switch does not get him, then he can be caught by 
misrepresentation of prices- he is told that an appliance cost 
one price and later learns that he has to pay almost twice the : 
stated price because of credit charges- or substitution of prices=- 
he believes that he is purchasing a new item but is actually buy-= ¥ 


ing a reconditioned one. Whatever the device, the consumer is 


always paying more for less than what he thougtt he had bargained oe 


for. 
Baiteand-switch, misrepresentation of prices, substitution 


of goods, and a host of other exploitive practices are typical 


of the merchant in the urban, black ghetto community. As a result, u 


many residents of this community believe that they are continually: He 


being abused by local merchants. The Kerner Commission reported: 
Much of the violence in recent civil disorders has been directed 
at stores and other commercial establishments in disadvantaged 
Negro areas. In some cases, rioters focused on stores operated 
by white merchants who, they apparently believed, had been charging 
exorbitant prices or sellin inferior goods." ee 
To give the impression that the only poor that are victims 
of these types of business practices are members of the black, 
urban community is as absurd as to believe that the only people “a 
who know how to drink are the Irish. Any low-income consumer is 
easy prey for exploitation by unethical merchants. The plight of 


the Low-income consumer, no matter what his color or geographical 


location, is that he is unable to function well in the American |. 
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Furthermore, because of predatory business | 


he is often prohibited from doin 


practices 
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BANKRUPTCY LAW 


The financially burdened low-income consumer is faced with 
the same alternatives as any individual or business entity, wishe 9 
ing to alleviate his, or its, financial difficulties. He can | a 
choose between non-bankruptcy (extra-judicial) devices or bank=. pn 
ruptcy (judicial) devices. Once he has made that decision, he | | 
_ and his lawyer must decide whether to utilize one of the rehae 
bilitory provisions of the Bankruptcy Act or seek actual banke- 
ruptcy. The former provisions enable the debtor to pay his cre- aes 
ditors, while the latter allows him to discharge his debts. 

The rehabilitory devices, which would be most applicable to 
the low-income consumer are found in Chapter XIII of the Bank- 
ruptcy Act. Chapter XIII is an arrangement proceeding, which can Ms 
be either an extension,. a composition, or both. 

Charles W. Gerstenberg in his book, The Law of Bankruptcy, 
defines a composition as a provision "by which ... under the rules 


laid down, an agreement may be made whereby upon payment of a 


stipulated sum, the bankrupt may redeem his property, "1. The effect poate 


of a composition is a discharge of the debts. The bankrupt's 
assets are restored to him and he is freed from all his "provable., | 
and dischargeable" debts in bankruptcy because he has paid his ie 
creditors a determined amount for the ransom of his property. 2 . 
Usually, the creditors settle for less than what was individually 
due them. i | , 
Although an extension is similar to a comps$ition, it har- 
bors its own uniqueness. As defined by In re Thompson, 51 F. 
Supp. 12, 14, an "extension under the Bankruptcy Act is (a) pro= 
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10 
ceeding wherein (the) debtor merely obtains extension of time | 
within which to pay in full." The effect of an extension is 
simply to allow the debtor to elongate the time in which the 


full debt can be paid. The significant distinction between 


an extension and a composition is that the former contemplates 


the full payment of the debt while the latter allows for less heh Sp ae 


than full payment. 


Chapter XIII- A New Way To Pay Old Debts 

Chapter XIII, popularly called the "wage earner's plan," 
was incorporated into the Bankruptcy Act in 1938 with the adop-~ 
tion of the Chandler Amendment, whereby Congress first opened 


the doors of bankruptcy for rehabilitation rather than liqui- 


dation.2 The 1932 "Report of the Attorney General on Bankruptcy . 


Law and Practice" gives the underlying phitosophy for such legis~ 3. 


lation: 


Our inquiry has led us to the following conclu- 
sions: (1)That most wage earners who fall into debt 
desire to pay their debts in full and wish to avoid 
the stigma of bankruptcy; (2)that they are driven in- 

- to bankruptey chiefly by garnishments and other attache | 
ments, even in the midst of an effort to pay in in- 
stallments; (3)that at least a third of the wage earners . 
who are forced into bankruptcy and released from their 
debts could, if given time and protection, pay their 
creditors in full; (4)that if the law offered such 
relief without stigma, a still larger number of wage 
earners, who now resort to loan companies in an effort 
to starve off creditors and gradually get into debt 
beyond their capacity to pay, would find a means of 
relief at comparatively early stage of indebtedness...4 


Obviously, the objective of Chapter X11L is to provide a means 
by which persons "Who work for Wages, salary or hire" OEE 


+ dae , \ 


compose or extend acts debts. 
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Only a "wage earner" can utilize the provisions of Chapter 
XIII, and only he can initiate the plan. His creditors canoe 
forcefully bring him into a Chapter XIII proceeding. He must 
be a "wage earner" within the definition of the term in Section 
606 (8) of the Bankruptcy Act, as amended by 73 Stat. 24 (1959) 
to read: "'wage earner! shall mean an individual whose principal 
income is derived from wages, salaries or commissions." . The : | 
effect of the amendment was the removal of the monetary restrice- 
tions thus making the plan available to any insolvent debtor re- 
gardless of his income.2 Prior to this amendment a "wage earner" — 
whose income exceeded the allowed maximum and who wanted to seek 
relief by way of an arrangement was permitted to amend over to | 


a Chapter XI proceeding. 


There might be a number of significant reasons for a consumer ieee | 


to seek relief under Chapter XIII rather than straight bankruptcy, — et 


Although he must submit all of his earnings to the jurisdiction 
of the court, he is allowed the pateherenprien: as those provided 
for a bankrupt (B.A. Sec. 637). He is also entitled to injunc~ 
tive relief, which takes two forms depending upon the type of. . 
creditor. The debtor is eligible for ex_parte injunctive relief 
against unsecured creditors, who will be prohibited from any action — 
against the debtor (B.A. Sec 614). Temporary injunctive relief | 
can also be had against a secured creditor "seperately and severe 
ally." However, if it can be shown that if the secured creditor 
were permitted to enforce his secured rights the whole plan would 
be defeated, the court will enjoin or stay such a creditor, © As fy 
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stated in Lockhart v. Gardent City Bank and Trust Co., "The 
object of the court's control is not necessarily the curtail- 
ment of rights, but the supervision Ai aie enforcement in onder { 
to protect the interests of other creditors, pL i 

The debtor's attorney usually contacts the creditors and 
Solicits their support for the plan. If phe maton cynin number 
and amount of unsecured creditors who file claims before the con-. 
clusion of the first meeting of creditors consent, then all other ip 
general creditors are bound, with or without their consent. (Bede 3 
Sections 652, 657). All unsecured creditors who fail to file | 
timely claims will not be paid, and will have ther debts dis- 
, charged. However, only secured creditors who submit to the plan 
are bound by it. If a secured ecréditor does not accept the plan, a 
he does not lose his lien, but must enforce it by a reclamation 
proceeding in the bankruptey court, since that court has juris- 
diction over all of the debtor's assets. He cannot seek to en- 
force his lien outside of this court, unless it permits him to 
-do 80. : | 

There are basically two reasons why a secured creditor might — 
submit to a "wage earner" plan; (1)the p2an normally will pros 
vide for regular payments to creditors holding pecu rine waeeh Which. 
is valuable or essential to the debtor, e.g. automobile; and 3 
(2)creditors holding security which is practically valueless are 
Pore interested in realizing some payment for their goods.8 

When a majority in number and amount of the creditas accept 
the plan, then it will be approved by the court. Like other banke- 


ruptcy proceedings, there is nothing automatic about debtor relief 
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under the wage earner plan. A plan can only be effectuated if 
the bankruptcy court finds that the proposed plan is in the best i my 
interests of the creditors, is feasible, has been entered into ee 
in good faith, and is not barred by acts of the debtor that 

would make him ineligible for relief in straight bankruptcy. 

After the plan has been approved, the court will appoint a truse 
tee to administer it. In some cases the court might direct the 


debtor's employer to submit the debtor's wages directly to the 


trustee, who will deduct the payments to creditors and return the ~ ve 


balance to the debtor. Otherwise, the debtor will be allowed to 
voluntarily make his payments to his creditors, ; 

In a Chapter XIII proceeding, one significant "out" for the. 
debtor is that he can rather inexpensively and speedily settle 
any objections he might have to some or all of the claims filed. 
‘Furthermore, the debtor may choose to reject executory contracts 


under the plan} however, such a rejection would constitute breach 


of contract, and the secured creditors might be compelled to retake SAGs 


their security, or limit pert on long term leases (B.A. Seen 
tions 642, 646(6)).9 Ee 
3 Another feature of the plan is that there is no statutory 
limitation for the extension of payments to liquidate the claims; 
however, it is customary to attempt to complete such plans within | 
three years. In certain situation, when the plan has not been 
completed within this time Periodmathe debtor will receive a dis@ 
charge identical to that in straight bankruptcy (B.A. Sections 
660, 661).10 He may also apply for a dismissal of these SELLS 


ings or convert them into Saracen z bankryptey. 9 a 
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The most important consideration for the debtor and his 
attorney is to insure the debtor's best interests. Chapter 
XIII can be very effective in those cases where (a)The debtor 
is only considering bankruptcy because he needs relief from 
his creditors, and fears loss of his employment because of 
garnishment; (b)in a previous proceeding, he liad received a 
discharge in straight bankruptcy within the past six years and i 
is now ineligible for bankruptcy in a new proceeding; (c)the 
debtor's individual obligations nay not be dischargeabile in 
bankruptcy; (d)the amount of unsecured indebtedness may be too. 
small to justify the loss of a later discharge Tn banteanecrm . 
| A wage earner plan will often add materially to the financial 


rehabilitation of the debtor, while allowing him the valuable 


right of bankrupt di fo time of ater need. 
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15 
Griticism 


Despite the positive aspects of a Chapter XIII proceeding, 


it involves many problems for some segments of the low-income 


consumer class. The Bankruptcy Act's definition of "wage Barner" ©) 


excludes persons who are welfare recipients or self-employed. 

By not making provisions for these persons it either forces them 

to resort to straight bankruptcy proceedings, seek extra-judicial 

arrangements, or leaves them to themardy of their creditors,/1 
Another major flaw of Chapter XIII is its stipulation that 

the debtor's plan must be Recenraple to the majority in number 

and amount of creditors. This provision works a particular hard- 


ship on the loweincome consumer. Because of the general unscrue 


pulous nature of the type of creditors he is forced to deal with, — 


the debtor's financial crisis is often precipatated by default. 


on one or two large debts, and if the creditors of these debts ke 


refuse to accept the plan, confirmation is usually defeated. 12 
The basis of the unscrupulous merchant's business practices is 
tormake a profit by charging exoribitant price terms. A lowe 


income debtor having bills of this nature would naturally seek 


a scaling down of these prices, thereby destroying the prime. lia my 


making resource of the creditor. Facing this possiblity, these 
creditors would naturally disfavor any such plan of the debtor 
and thus force him to find means of paying his debts or seek re- 


lief in straight bankruptcy. 


If there was an elimination of the necessity for the majority P 


in number and amount of unsecured creditors to accept the plan, 
then more creditors would be inclined to participate, This would. 
not handicap them since no plan would be approved by the court 
that ig not in their best interests. Moreover, it is not longer 


a necessity that the plan must be "fair and equitable, +? AD 
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severance of the majority of the creditor's approval, coupled 
with the recent elimination of the "fair and equitable" pro- 
‘vision, would allow the wage earner plan to function according 
to its purpose. The debtor would be afforded the maximum oppor= 
tunity to pay his debts. | 

Because creditor's claims under a Chapter XIII proceeding — 
must only show that they are free from usury, as defined by | 
the laws of the place where the debt was contracted, the debtor 
encounters difficulty in disclaiming sales contracts which are : 
unconscionabbe solely because of their exoribitant price terms. 
A debtor, in or out of a bankruptcy proceeding, can obtain not 
relief from this type of sales contract unless he alleges other 
circumstances besides exorbitant prices to demonstrate that a 
contract is unconscionable, i.e., that the debtor could not speak 
or read English. 14 ‘This narrow feading of the law forces the 
honest debtor to pay a bill that is basically unfair and unethical, — 
Even if the bill is scaled down under a wage earner plan, in all ce 
_ probability the creditor is still obtaining "unjust enrichment" 
pucenowswi ch¥the sanctity of the court.!5 | | ; E 

The provision against usury has been used to disqualify 
claims based in part on usurious interest from voting on the 
plan and from being counted in tallying the votes for and against 
the plan, 16 In the Birmingham, Alabama area the use of the pro-_ 
vision has been applied to credit against the principal borrowed 
from the money lender all usurious interest paid as a payment on ie 
the principal. This procedure is done under the Alabana law oy, 
lating to usury. If this provision can be extended this far, 


then it seems reasonable that courts in bankruptcy, tinder Chapter ae 
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XIII, can either disclaim sales contracts simply because their i 
price terms are unconscionable or allow the exorbitant credit 
Or mark-up charges to be counted as payment on the fairmarket 
value of the purchased item, 18 This application of the provie 
Sion would act as a catalyst to prevent merchants from charging 
exorbitant prices because they would know that the consumer — ae 
could possibly be relieved of these debts through a Chapter REIL. 243 
proceeding, thus destroying the raison d'etre of the exorbitant ne 
price practice. iv 

Chapter XIII presents a genuine problem in dealing with the 
secured creditor since he is usually the large creditor holding 
a conditional sales contract or chattel mortgage. If he does a 
not take part in the plan, the debtor is faced with the possi-c oe a 
bility of losing the secured chattel. The power of the bank- re 
ruptcy court to enjoin the secured creditor from enforcing his 
liens in the state courts is discretionary and will be applied 
only where sufficient cause has been shown.!9 Furthermore, he 
still has the option to litigate his claims in the bankruptcy 
court, and even if he is prevented from enforcing his lien,‘it <~ 
is still valid and he has the right to its. enforcement son thei” 
completion of the proceeding. | 

This privileged treatment of the secured creditor consi- 
derably diminishes the effectiveness of the plan. Often the 
consumer's major debts involve a default judgment on a repossessed | 
automobile or major appliance, and he will be unwilling to pay 
for these items, 20 Consequently, a discharge in aeratene bank= >” 
ruptcy would be more appealing to him. The preferential treate — 
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' ment of the secured creditor helps destroy the incentive for 


the consumer to resort to a Chapter XIII proceeding, 


This criticism of the allowances made for the secured cred= 


itor should not be interpreted to mean that he should be treated 
as an unsecured creditor. If. such a policy were adopted, it 
would defeat the rationale for creditor's retaining a security 
interest. The best remedy of the secured creditor problem is 

to permit the secured creditor to repossess or reclaim the sold 
item, if he has not already done so, and allow that to be the 
extent of his recovery, thereby preventing any deficiency judg- 
ments against the debtor. In the alternative, the debtor could 


make payments to the creditor within the approximate deprecia- 


tion in the fair market value of the coLllateral-) thus preventing eee 


the creditor, if he charged exorbitant prices, from realizing 
what would have been an unfair profit.’ | | 

Since there is the possibility that the debtor will by 
necessity incur further indebtedness during the proceeding or 
during the operation of the plan, the failure of Chapter XIII 
to allow some provision for future creditors is detrimental to 


the debtor. Two possible remedies are: (1)to modify the plan 


to include the new creditors, or (2)to treat the subsequent cred- 


-. dtors as having notice of the wage earner proceedings and let 


them deal with the debtor at their own risk.22 
If number two were adopted, it would only result in increase Z 

ding the difficulty of the low-income consumer to obtain credit, 

A creditor, ,who knew a consumer was speaking or obtained relief 

in a wage earner's plan, would definitely refuse the consumer 

credit if he realized that $5 would not also be protected by the 


plan. Thus the low-income consumer may be faced with the altere : 
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natives of undergoing further economic hardship of seeking 
relief in straight bankruptcy Once again the inducement for 
utilizing Chapter XIII over straight bankruptcy is diminished. 

A procedure for including the subsequent creditor would 
. neve two purposes: (l)at would ease the debtor's problem of 
trying to obtain credit when he needs it; and (2)it would force 
creditors to adopt the type of standards they should use in 
extending Gredit.*- For the latter purpose to be accomplished, 
the criteria for determining the reasonableness of the extension 
of credit would be determined by the court, The criteria should 
include the following: (lamount of credit extended; (2)purpose 


for which the credit was extended; (3)terms upon which the credit | 


was extended; and (4)the debtor's ability to meet this additional Ae 


obligation. +” 


Criterion number four is most important because it would 


prevent the low-income consumer from being overburdened by credit. 


he cannot afford. Unfortunately, under the present system, the pk 
merchant or lending agency alone decides whether or not credit (1% 
should be extended to an individual. As a result, many of the , 
poor often are victims of credit gouging. “> / 
Possibly the more merchants and loan agents are exposed to 
this critera the more inclined they would be to incorporate it 
into their general credit practices. Indeed, guidelines for 
credit extension should be enacted by the federal and state le- 
gislatures, This legislation would hopefully lead to the extincens 
tion of loan sharks and other Breate predators of the poor. The — 
one hazard is that the elimination of the loan shark might lead 
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20 (obi! 
to something worse, The poor have to trade and borrow from 
somebody. If, after the establishment of this criteria, the 
more equitable merchants and loan agencies would still not do 
business with the poor, then something worse will inevitably” | 
replace the loan shark, Therefore, the adoption of this criteria 
should be accompanied by government inducement for reliable mere ae 
chants and loan companies to do business with the poor, Also, 
for this credit regulation to be really effective under a wage 
earner's plan, it should apply both to unsecured and secured | 
creditors, 

The treatment of comakers or endorsers under a Chapter XIII 
proceeding is extremely important. Proponents of wage earner plana 
wanted Chapter XIII to provide that when an extension proposal had - 
been confirmed, such confirmation would extend the obligation of 83 


260 In some districts ree 


any person who was secondarily liable. 
ferees have adopted the procedure of restraining creditors who 
accept a wage earner plan from going after comakers. Often cred= 
itors will withhold acceptance of the plan until the end of the 
six month time limit for filing their claims so they can pursue 
collection from comakers before being committed to the milan If 
the creditors had no recourse against the comakers during confir- 
‘mation, this would encourage them to accept the plan from its ine « 
ception, Also, it would increase the attractiveness of a Chapter 
XIII proceeding. As the late Valentine J. Nesbit, Special Referee 3 
in Bankruptcy, explained: | 
Unless you protect endorsers and comakers, who are 

his(debtor) friends from suits by creditors, you might 

just as well drop thegntire matter, because such a-debtor 

will never come into court when he knows that when he files 
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his petition they are going to sue his comakers . 
and endorsers and call them in immediately, be-~ 
cause those comakers and endorsers are friends of 
his, and they are going to make it pretty hot for 
him, and he knows it. You increase bankruptcy 
case§_instead of decreasing the bankruptcy cases 


Despite this learned appeal, the provision for creating 

this protection for comakers had not been incorporated into 

Chapter XIII. The only recourse a comaker has is that of the 
principal debtor; he can receive dividends once the principal 
creditor has been paid in ful1, 28 Consequently, Chapter XIII 

fails again to be attractive to the low-income debtor, | 

Problems with comakers might only be overshadowed by those 

with the debtor's employer, The court, in carrying ou;the debtor's 
wage earner plan, might require his employer to make deductions 
from the employee's pay check, The employer is prohibited from 

not comploying with this procedure. However, the employer might 
find "reasons" for discontinuing the debtor's employment. Although ae 
in many areas wage garnishment cannot be grounds for dismissing 3 
an employee, it is uncertain whether the burden of making wage | 
deductions for a wage earner plan is auirerevent grounds for em= : 
ployee dismissal, 29 If the courts follow the rationale of the | 
garnishment decisions, then it would seem unlikely that an eme- 
ployee could be dismissed because his employer had to make pay= 
check deductions. However, the court would nave to carefully 
scrutinize the dismissal of any employees who were utlizing a 
Chanrer XIII arrangement. If the employee thought he would lose 
his job by adopting a wage earner plan thenvobvious ly he would not | 
do so, and would find greater relief in straight bankruptcy. — | 
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Perhaps the greatest limitation of a wage earner plan is 
the inequity between the low renumeration for attorneys and truse@ — 
tees and the expense of their time in handling the proceedings. 
Having the necessary creditors agree to the plan, enforcing the 
payments to the creditors, administering the debtor's financial 
dealings, and defending any suits brought against the debtor outs 
side of the bankruptcy proceeding requires more time and effort 
than that required in straight bankruptcy. Also, in an effort 
not to defeat the purpose of the plan, the referee and attorney 
have to take the "low-road" in fixing their fees. Consequently, 


attorneys and referees are more disposed to straight bankruptcy 


proceedings.~” Straight bankruptcy does not necessarily enhance °° 


the possibility of being able to charge a larger fee, but it does 
cut down on the time and effort needed to deal with each debtor, ' 
Underlying all of these criticisms of Chapter XIII, is the | 
basic one that much of how the proceedings are handled is deters 
mined by the individual courts and referees, Thus, thereis no | 
guarantee of unanimity of treatment. This basic defect again 
decreases the utility of a Chapter XIII proceeding. What Chap- . 
ter XIII basically needs is a clarification of its provisions | 
coupled with a uniform criteria of how these provisions should 
be interpreted and utilized. If this can be accomplished, the 
wage earner plan will be able to fulfill its function- to serve 


~ 


as an economic rehabilitation medium for the wage earner. _— 
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FOOTNOTES 


lcnarles W. Gerstenberg, The Law of Bankruptcy, Deze 


2Harold Remington, A Treatise on the Bankruptcy Law of 
the United States, p. 299, | 


3charles Elihu Nadler, The Law of Debtor Relief, p. 404. 


eee needin s of the Fourth Seminar for the Referees_in 
Bankruptcy, Pp. B62. | ; 


>pankruptcy Act, Section 606(8). | 

When Chapter XIII was first passed, it was limited to those 
whose income did not. exceed $3,600. In 1950, the limit was — 
raised to $5,000. | ; | | 


SNadler, p. 460. 
7ipid., p. 460. 


Sacr Debtor's Remedies Manual, Section Spel Sy. 


Isection 642 of the Bankruptcy Act provides that the claim 
of a landlord for injury resulting from the rejection of an une 
expired lease of real estate for damages or indemnity under a 
covenant in such a lease Shald:be timited to an amount not to 
exceed the rent, without acceleration, ... plus unpaid accrued 
rent wees 


l0This type of release can only be obtained if the court is 
satisfied that the debtor has failed to make his payments because 
of circumstances for which he could "not justly be held account- 
able," i.e. medical bills that were a result of a sudden illness 
in the family. 


llthis problem is extremely acute for the welfare recipient 
who has no other income in addition to his welfare check because 
there is some question whether he is eligible for discharge in 
straight bankruptcy. Since he is already living at a subsis- 
tence level, and the purpose of the bankruptcy is to distribute 
the debtor's assets, if any, to his creditors, it seems the pur- 
pose of the act would be defeated by allowing the welfare recipient 
to be adjudged a bankrupt. Before the proceeding, it is evident 
that there are no assets to distribute. Therefore, it seems une 
necessary to spend time and money to determine what is already 
known. On the other hand, it can be argued that the purpose of 
bankruptcy is also to relieve the debtor of the obligation to 
pay debts which he cannot afford to meet, Then certainly the 
welfare recipient, who is already a victim of the economic sys- 
tem should be able to declare bankruptcy. , Ss Re 


l2upelief for the Wage-Earning Debtor: Chapter XIII, or 
recor Debt Adjustment?®, The Law and the Low Income Consumer, | 
Pp. 321, :: | | | 
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W3upair and equitable" as derived from Section 221 (2) 
of Chapter X of the Bankruptcy Act, for the purposes of core 
porate reorganization, cannot be applied to a Chapter XIII 
proceeding, if it is used as defined in Northern Pacific Raile 
way Co. v. Boyd, 228 U.S. 482, and reaffirmed in Case v. L.A. 
Lumber Products Co., Ltd., 308 U.S. 106, without impairing 
an arrangement for the scaling of debts. See Section 366 of 
the Bankruptcy Act. ; 


l4zaw_and the Low Income Consumer, p. 332. Pr aait, 


l5as Senator Magnuson points out in his book, The Dark 
Side of the Marketplace, the simple truth is that a good deal 
of the merchandise sold to the American consumer is "oute 
rageously" overpriced. 


16 


Proceedings of the Fourth Seminar for Referees in Banke rer 
ruptcy, p. 269, cg ee 


lipid, 9 Pp- 270-71. 

18mhere is some question how the fair market-value should 
be determined. It could either be determined somehow by the 
court or by what the item usually brings in the open market. 


\ 


19pankruptcy Act, Section 614. 


20"uRelief For the Wage-Earner: Chapter XIII, or Private 7 
Debt Adjustment?", The Law and the Low Income Consumer, p. 320. - 


2lproofs of the Harvard Student Legislative Research Bureau's <*. 
Model Wage Earner Recevership Statute, Section 8.1110... us 
22>yoceedings, me BU . ee ee tae ue ee 
23yarvard, Section 8.111, EINE EE 
24Tbid., Section 8.111. eae ue ad ae BU eee 


eLvid., Section 8.111..." 
26 | 


Proceedings, p. 266 | | rs Be Pee Ce ee 

 271pid., p. 267. SONIA Rg GN tac ROR 
28 bids, £00268. x 
29nralief for the Wage Earner:,..", p. 321.) 
30rbid., Pe 322) | ih a duhand PMS ee ASE Sue 
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23 
Straight Bankruptcy 


At the end of every seven years you shall grant 
a release. And this is the manner of the release; 
every creditor shall release what he has lent ot his 
neighbor; he shall not exact it of his neighbor, his 
brother, because the Lord's release has been pro- 
claimed 


Deuteronomy, Ch. 15, 
Verses l-2, 


If the above Biblical quote was taken literally today, the 
over-burdened debtor could find comfort in knowing that "His 
Maker" sanctioned the idea of bankruptcy. However, the eco- 
nomic mores of an industrial society are not influenced by Di- 
vine wisdom but by the profit motives of the business community. 
Consequently, there is a "stigma" attached to bankruptcy. A 
debtor who resorts to bankruptcy proceedings may be faced with © 


the following problems: (1)He will have greater difficulty ob- 


“se aining credit from some banks, merchants, finance companies and 


other credit grantors. Many applications for credit ask "have 
you ever been a bankrupt"; (2)He may be prejudiced in obtain- 
ing certain jobs or positions. Some employment applications often 
require statements as to indebtedness and whether the applicant | 
has been a bankrupt; (3)Some of his peers may be likely to look Se: 
upon the bankruptcy action as a blot on the character of the | 
debtor. ! | | | 
However, an argument that Breaiene bankruptcy will cause: 
embarassment or a defeatist attitude probably carries little weight 
when a poor consumer is attempting to discharge debts owed to a . Py 
‘dishonest or an unscrupulous merchant or loan agent, In fact, 


since there is no l@gislation to protect the poor consumer from : 
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. these credit gougers, straight bankruptcy might offer the only 
way for the poor debtor to obtain justice in his unjust economic 
environment, 

Basically, all the debtor must do to obtain relief under 
straight bankruptcy is to have his attorney fill out the necessary 
forms and file them with the federal court of the appropriate venta 
A $50 filing fee is required and must be paid when the petition is ‘ 
filed with the clerk unless the petitioner requests that he be ale oe 
lowed to pay the fee in instalments.2 An additional $3 fee is | 
charged to pay the court reporter's fee at the first meeting of 
creditors. From the moment of the filing the debtor is adjudged 
a bankrupt. The creditors are usually prohibited from filing fur- 
ther actions against the debtor until the petitioner has been dis- 
charged or discharge has been denied. (For an outline of bankruptcy | 
- proceedings, step by step, see Table I on the following page). | 

Prior to the actual filing for bankruptcy, the debtor must 
prepare and file a debater’ s petiton and a statement of affairs 
‘with the court. The debtor's petition must contain a listing of 
all his creditors and a listing of all his property. Even.those 
creditors whose claims are disputed must be disclosed. The state- ast 
ment of affairs supplies information about the debtor's residence, 
: occupation, income, filing of tax returns, bank accounts, safe 
deposit boxes, financial records, property held in trust, prior 
bankruptcy proceedings within the past six years, assignments for ay 
the benefit of creditors, any legal action as plaintiff or defen- 
dant, Loans repaid, transfer of property during the last year, and 


- any losses, during the last year.? | 


is 2... oy Ob, ‘Monee mn poate: etre) rae. 
vei ea. . attr KerROS sa ata a ed at voices esonan 


gana od Sa auOD Jaxotio® ont a tw. pond oitt bina Barro 


 - ) trey a> iver bing ot Sacn oak bertupes at So? ger 5? Ole A 
as =e a oa tas Steaupor ‘reitOt’3 izeq odd seeing >2edo: eb2 dale bakes 
: & io wd. a nad snes nA “S edttarnt azecs aL aes : ais Yaqg oF bawol 
. by fp erbdoow’ yest ont $e sei a '74330qe7 Jaques SAS Wag o7 Degset 


7 


(<a 

a | penis Rd s0tGe 6c? -anilli eis-2%o Jaan aE pess .ovetlbeto 
a anki t? mbxt bay sig ines) Ylavau exh wxdtiber3.eaT .qwtined as 
eared dav Seno! pease ed? t2cny axozdsb add Jamssgek anoitos 7aAs 


ainsi to endsun OE 19%) wbelinehs aged aon-egvedoa lS io osguercdo 


~ 
a 


.. stwaay sniwat ter pit fo Il sidaT eek (gore Yd gqeIA , barilbesoors 
ia x6rdab, oct pxoraursasd =o} sabi a3 F ac2Jus. ef cf .cire 

hee 36 Thgmas23 5 @ On6 co. ig Fed s\oehdad & of2% So5 staeqeig 
a: aeb0: 4) mbadaoo Vata Aolsssegq a‘sotd sb eft aqme one satu 
" f ‘aie rxoqeag, ati lia. to anisaii & bas enortooss o408. lia 
| * beaoianah ej Jeaum betigely ous smistio sao v2etsbers 
. acade act Anod b NOLS BINZO Fits aig? qova waher ze tg. geo 
| ae Ee dined Sayed 4x62 10 oe ameond , oclaageeso 
Laeittg raw ey at bb at wwaeaeag yahaope tatonart® yebeod sdeoqed 
ANG Sie a ee Dae T spleolpap nee YS eeARS 
mnie napa sarened nes 
rae ie a ht sie | a 


; W 


25 
¥ 
TABLE “Lhe 


The following is an outline of the proceedings, step by 
step, under the present Bankruptcy Law: 


(1) Filing of the Petition, 


(2) Appointment of a Receiver (if application if made 
therefor), HM, : 


(CS)BSCayeocesults ending against alleged bankrupt (if 
motion is made therefor), 


(4) Filing by alleged bankrupt of an answer or reply to 
allegations of petition, 


(5) Jury trial on issue raised by the answer or reply 
(if same is applied for) 


(6) If alleged bankrupt files no answer withing the time 
required, the court enters a decree adjudging him a bankrupt, 


(7) Filing by bankrupt of schedule of assets and liabilities, — 
(8) First meeting of creditors, oe : | : . & - Lhe Seto 
(9) Examination of the bankrupt, : 
(10) Election of Taicten 0) EL a 
(11) Collection of Assets, . ESI de 
(12) Proof of debts or claims, = 
(13) Declaration of Dividends, ean ay Ey 


(14) Application for Discharge, 


(15) Objections to Discharge, 
(16) Discharge. 


*Taken from The Law of Modern Commercial Practices, 2nd Edition, 
Baker, Voorhis & €Co., inc, Mount Kisco, N.Y., 1965. | 
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When the federal court clerk receives the petition, he 
will record it and forward two copies to the Chief Clerk in 
Bankruptey who will schedule the first meeting of Creditors, 

At that meeting, the bankrupt will be examined by the referee 
and those creditors who wish to do 80. Usually, a trustee will 
be appointed, and the debtor will meet with him at a later time 
to determine what assets are available for distribution. The 
Creditors are given appropriate time to make their claims and 
objections to the discharge of the bankrupt. Then the referee 
will discharge the debtor from all dischargeable debts or deny of 
the discharge. Although these proceedings are not simple, the 
debtor usually makes only one short appearance before the re- 
feree to be declared a bankrupt. 

The enactment of the Chandler Act made it mandatory that 
the debtor be examined at the first meeting of creditors; how- 
ever usually such examinations only last from five to ten min- 
utes, Most creditors do not wish to examine the bankrupt, and 
only in those cases where there might be a violation of the Banke ‘ 
ruptcy Act does the examination last for any amount of: time, Le 
is possible for as many as ten to fifteen bankrupts to be examined 
in two hours,“ . 

Since all debts are not discharge able in bankruptcy, it is 
extremely necessary that the debtor's lawyer determine if the 
debtor's major financial obligations are dischargeable. The gen- 
eral rule is that all debts which are provable are dischargeablle 
except those that are listed as nondischargeabie 4D Section 17 of 
the. Bankruptcy Act. Provable debts are simply AS debts which 
are owing at the time of the filing. sepedernd to the Bankruptcy: _ 


esi “ale 


_ Act these debts are: = Enya Peat ee ae ae | his RSA aber 


: fai ere We he 
ey st eager om: ows ba wewno% bam: 
cry 

rrr stat? epz efubercs pe Re 


7; 

- a ies: | oe Ln SAP yee. 

Reet aati «6. de ob of delw odw sros lLboto eaons bie 
- sili Z — we 

B mia dolw voom Ifiw 1cideo eds Ses shesaleqgs 64 | 

: a ; ; 7 nat A it 


7~ os Per ; fe ' ae Lie ge 
enlmoy » of Iidw wauvtsned &0s_ ens pom 


iwontexeteb 0 
‘Setal : atder inva gf2eran Sethe exiaxeI6b oF 
iixteth woh ofdetiave ois = © : 


‘on of eniby ettatygorqes fevig e224 ax03 Lbat> 


: zz 

4 : _ : 

et), : ; i aa a » garl 43 eaencz7e6 do. i 
, ) . mee . 2 b 4 an ae é ) a - _— % 

en a a we fad .~ Lt i Jabs A4) eube 62 ne . 

7 ae 


‘ 
. = —_ : es loa 
i A we << “3° *) liad i» G rea | 7 P| | a Po 


ated & Pa ) pred oe | iJ ; i 4 Ge eS ; PSs 1 Libi v «8 
Se wr aliens 7 = - R, A 
wsateeLs of2 


an 
° e 


-_ 
J 
Ke 
Ls 
s 
o 
4 
- 
4h 
4 
f 
4 
4 
’ 
td 
wr 
»”* 


7 7 = » is ~° <a Sieeee ve — tub 
a ~~ _b« < , “ ,* ¢ } eri ‘ iO , Leiti 4 j ro t i 
a ahs SAO.) MuI2 ’ H232 d . 
| a = 
. ‘ : ' —— - . arn “4 a eek 
fick a) 2 jo & 9 ; a ' Atos > €&YU a) Sa ISs - 7 
, + 
; 4 Swope 7 oft Sime’ a! 
b> z 1 7 » . ) , ' i) ‘C cy < 7S ' oi} : 
qiedebidtin 2 aden 32d 291 Hi ese ft 
[* > 7 "3 
4“. a ¢ - ; b wi 4 ins 43 5 or ats s «. i" 
we 2 ; 


te 7 _* 4 } ; 0 rin } a ¢ BoM aciu . ; a) 
ots aclauae ac SOY Bt. lalw oc ob sus Abe a ee “ra 
= *¢ - : =, » cl* - a » Pe/ 
ani to HokLakoLV , ad drigdat eyed? euetiy some Sten? Ms YAO" pe 
: . as 
fe « iy =" , = - —"r se’ ~ re A i" we — Ps 4 
r nts to socom iia a02 gaal fdolvaecsmeaxs og, oD SDA ait chd 


Oe ae , | | ; | 
aE ed oF waquranicad meetil® oF ast se Yaae 86. Fe> cee eReOg | as ee 
7 : ta pe ‘ : 
4 + sued owe at iy) ' sae 
= | 4 ao ia 
exe wrdaty jin exe x, 
~ 
* fl 


= 


oitmgiidy Isioa 


dev ers eae roddw asdob as 
ak 


: rama an copponth 


‘ 


af ‘i, 7 ne 


J 
~~ 
- 


27 


by ,& 
(l)a fixed liability, as evidenced bya judgment 
or an instrument in Writing, absolutely owing at 
the time of the filing of the petition, ... whether 
then payable or not; ...(2)costs taxable against a 
bankrupt who: was ... plaintiff in a eGase of action 
which would pass to the trustee and which the trus- 
tee declines to prosecute after notice; (3)a claim 
for taxable cost incurred in good faith by a credi- 
tor before the filing of the petition in an action 
to recover a probable (sic) debt; agence account, . 
or a contract express or implied; (5)provable debts 
reduced to judgment; ...(6)awards of workmen's com- 
pensation in case of injury or death from injury; 
.ee(7)the right to recover damages in any action for 
negligence instituted prior to a pending at the time 
of the filing of the petition in bankruptcy; (8)con- 
tingent debts and contingent contractural liabilities; 
or (9)claims for anticipatory breach of contracts, 
executory in whole or in part, including unexpired 
leases of real or personal property ... 


In dealing with creditors whose claims are provable but not 
dischargeable, the debtor is faced with a real problem because 
such a creditor can participate in the distribution of the bank- 
rupt's assets and then can pursue the bankrupt for the unpaid 
portion of the debt after the bankruptcy proceedings. Nondis- 
chargeable debts which would most likely concern the low-income | 
consumer are: | 

(1)...taxes which became legally due and owing by 

the bankrupt to the U.S. or any State or subdivi- 

sion thereof within three years preceding bankrupty 

eee (2)... liabilities for obtaining money or property 

under false pretenses; injuries which are wilful and 
malicious; maintenance or support of family; seduction 

of an unmarried female; breach of promise of marriage 

accompanied by seduction; and for criminal conversation; 

(3)unscheduled debts, debts which the debtor failed to 

list on his debtor's petition, unless the creditor had 

notice or actual knowledge of the proceedings in banke 

ruptcy @ees6 

The problem with nondischargeable debts displays two basic 
faults with the bankruptcy act. First, although the Bankruptcy 

Act specifies those debts which dre nondischargeable, the deter- 
mination of whether a particular debt 48 nondischargeable is left 
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to a common law or equity state or federal court. When the 
 exeditor seeks to bring a suit subsequent to the discharge in 
onl ian against the bankrupt, the bankrupt has the defense 
of discharge but has to obtain the services of an attorney to 
assert his defense. This may cost the bankrupt approximateLy 
$150. Undoubtedly, the bankrupt will win the case but the credi«- 
tor will probably sue again in a different court. This forces 
the bankrupt to again hire an attorney. Two or three suits cost 
more than the debt owed by the bankrupt, so he reaffirms the debt. / 
In another instance, the bankrupt will fail to appear for a 
hearing of the suit and the court will assume that he has waived 
his defense and issue a default jceachin.” Thus, the Bankruptcy 
Act has provided a means whereby the creditor can harass the debtor 
in the state courts. Although there is no jmaieacion how widespread oS 
such harassment is practiced, it appears that it is not limited to ‘ 
a few isdlated cases,” : | | 
Secondly, it is unclear whether the state or federal courts ee 
should decide if a debt is dischargeable in bankruptcy. The only 
judicial precedent pertaining to this problem is the 1934 case, < 
Local Loan v. Hunt in which Hunt asked the bancrdpteyice enjoin 
the loan company from prosecuting anwaseteements or wages. The © 
injunction was granted but this case has not been adopted as a . 
clear precednt that the bankruptcy court has the sole authority 
to determine whether debts are dischargeable, 2? The problems 
cited above could be overcome if the federal bankruptcy courts | 
were given the sole jurisdiction to decide all issue relating to | 
the dischargeability of debts in bankruptcy. This would Drohie 


bit the creditor from harassing the debtor in state courts, 
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Another problem arises when the unsuspecting debtor is pere 
suaded to make new promises to the creditor after he has been 
‘discharged in bankruptcy. In some cases, creditors offer to 
lend the bankrupt money "to tide him over the rough: period." 
Mistakingly believing the creditor is trying to help him, the 
bankrupt signs a new note for the new loan plus the discharged 
loan, The creditor is again placed in a favorable position. The 
discharged bankrupt cannot seek relief in bankruptcy for another 
six years. The other creditors more than likely have been elimine 
ated in the prior bankruptcy proceeding and thus the creditor has 
the debtor all to himself, Ll Consequently, there is an absolute | 
necessity for the court to provide some pdlicacionalatrai nine in 
the administration of personal finances for the low-income bank= 
rupt to prevent him from becoming Sieciniseakuy his economic nae 
ivete and the unscrupulousness of some merchants. 

Unfortunately, debtors often succumb to the temptation of 
installment buying, sometimes called "buying on time", The seller 
will retain security interest in the sold item, Similarly, a fi- | 
nance agency often takes property of the debtor as ‘security for 
a loan. If the debtor's major obligations involve security in- 
| terests, some of these obligations will not be discharged in straight | 
bankruptcy. They will be mondlacnarreaie for some of the grounds 
set forth in Section 17 of the Bankruptcy Act. /2 The problem here 
arises when the debtor wishes to retain the secured items. By | 
retaining the secured items, the debtor reaffirms his obligation 
to pay for them. And if this secured indebtedness makes up the 
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greater percentage of the debtor's liabilities, and he cannot, 
or will not return these jtems, then there is little sense in 
filing for bankruptcy. | | 

Basically, it seemsfair that the debtor should have to re- 
turn these items until we consider how and why these items are 
nondischargeable. As stated previously in Section of the Bank- 
ruptey Act, if a creditor can prove any fraud on the part of the 
debtor, that debt will not be discharged under a bankruptcy proe 
ceeding, }3 For example, if a debtor failed to list a single 
existing debt when he applied for credit, the creditor may be 
able to claim fraud. Ghetto merchants often induce this type 
of fraud on eheie customers to protect themselves against later 
bankruptcy proceedings. 14 Consequently, the Bankruptcy Law again 
works a hardship on the debtor. He must either return the se- 
cured item or renegotiate for smaller payments to retain it. These 
alternatives seem almost vicious when in all probability the debtor 
has already paid for these items with the first few payments.!5 

A discouraging side effect of bankruptcy is that usually the 
low-income bankrupt, as other bankrupts, will find it increasingly 
difficult to obtain credit from some banks, merchants, finance come: 
panies and other credit grantors.!® These might be the same members 
of the credit community that normally refuse the low-income con- 
sumer credit. However, credit will also be increasingly difficult 
to obtain in the ghetto because the finance companies which normally 
purchase ghetto merchants! sales contracts will refuse to do so. 
In a given community, there is a central file of all bankruptcies, 
and a finance company will check this file before it purchases any 


installment contracts ,+/ 


/ = a's at ‘ | 
fale ; 
ms pam te at iwleris “_ 7 


i 4 g a y i 
u i 


pe o? oved ‘biueds ~oideb edt aust aint ede, y issusi ; - 
“eta rey, santa vow bis won sebtesos ow J Barmy, he ead 

ms ontene sit te ooljsea ak vl: erase hevaga ah cetdesyindve tnem, 

; Sart LO S36q ofa ao bie? yas svong On9 qotibexvo 2 tt oA vee a Bt ‘ 


wea Novquskast Brest. begxado aid acd tom Iyiw 266d sods peer ae 


iP i. Slants a gah? oF bolist wesdeb 8 FL ,afamexe 30% O! sanbsea- ; 


a sd act sodlbenD ey .cibsio sot beliqga ef medw 208d atizals 
hana eG? Sifts soebhsk aetio eynenois OF Fald .bueskt mints of. 3108. Po 

Sedat 3anleos eeVisamad? Josterq 62 esemotRys Ztol AG DuA Ber oo - 
4 ri ; : : ,7- 
= : - 7. ea 
yt Aiea. wat qosquatani ac? svidnsupasns). ~*, @gnibesocug YoTg seAiss ; ~ ; 

ir oe end pmustvex «eiisis yeu si .r20ddeb sdy ad ogideiizac A sxsyere 
" ae yoy on) : - _ 
Poe . "Tae 
a | 


_ seeds set nZzteor oF einenvag selinme 302 sIartrouenes te rmert bas 


bl saad ej va tiidedesg fia ni-rede svoloiv Jaonl a meee aev Jade sis 


; % ns - se nme dk Abate + Dhkewt rat ~ 
ho co SEL oases Wit a Jeni? Sits o¢ « -w «l ‘= 2 eens i932 btae Ve we ia 8 gar < ols 
or s . : 'e ' 
| Was auew 7053. Bi vorgivownad to s6sTtso ebfia amigenvepasc A . 

127% f 
é 
aorponk ad trek? Siw evgyainnd terite Ba ,Tquainad smo fewel 9 | ve 

! 

ag P sideline ,eiasd ome ext tihsso nfatdo ¢7 +tis Je vib ’ 

oe eult ed ‘Sdain. eoody “* ezosneay 2ibe7co tedc0 bas sagneg ai 


—- emonnbwol adz oavier Yidaemon \JeA2: Ks Eeenaetmct ItbexS S02 te 7 
- | - At j ae. 


fe Nigel toaarone: ad osia Illv ied ~tevenoH ,.2fSes0 tame 
3 12 ¢ p seman worarun, oct oauaped osiere ors Aa niawde o2 
| kigw etietines anlne, »aanaciowent onteda oaadeang.” 


aan: Tatnom 9 wh eames coda, sonra» AP ae 
oy hee 


ed 


hae ce in aia a were ri Past leads os 


7 Vide a. 


le a Juke 
[ Pes ; 


_ i] 
; aan +r ‘ . ind ¥ r ‘,! i : “ , 8 i ne 
o 


arLs, a val 


31 


In evaluating the shortcomings of straight bankruptcy 
for the low-income consumer, its most 4k gnificant "hang-up" 
seems to be that it is only available to a debtor once every 
Six years. For an individual who ieavemand probably will cone. 
tinue to be on the borderline of insolvency, straight bankruptcy 
might offer as much relief to him as a weak fix does to a "Junkie", 


Nonetheless, some relief is.a good deal better than no relief at 
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FOOTNOTES 


lgenjamin C. Hilliard, Jr. and Willson Hurt, "Wage Earner 
Plans Under Chapter XIII of the Bankruptcy Act," The Law _and 
the Low Income Consumer, p. 3123, 


ZRobert Dolphin, Jr., An Analysis of Economic and Personal | 

Factors Leading to Consumer Bankruptcy, p. 

~—"b) The attorney can do his client an injustice in recoms 
mending a forma pauperis filing because a large percentage of 
clients do not comply with the Court's order to pay within the 
required period (customarily six weeks). The effect of this 
failure to pay is a dismissal of the petition, which is res 
judicata on all listed obligations. This means that the client 
can never obtain discharge in bankruptcy on these obligations, 
It woudl be better for the client to borrow the money to pay 
for the filing of the petition and then list it as a debt on 
the schedule of debts for the areybs ey Lam 


3Dolphin, my SY 

4tpid., p. 34. 

Bankrupte Act, Section 63, 
OBankrupte Act, Section 1/7, 
7Dolphin, Dero. 


SvMany default judgments are the result of a practice known 
as "sewer service." The summons officer, instead of delivering 
the summons to a ghetto resident, simply throws it in the sewer, 
leaves it at an old address, or otherwise I dat dere of te with 
the debtor none the wiser, | 


%polphin, pp. 37-38. 
l0rpid., p. 38. 
llinid., pp. 39640. 


l2o¢ten, if the security is retained, a discharge in bank- 
ruptcy will normally protect the debtor from deficiency claims, 
if any exist under state law. See Dolphin, p. 39, 


I3prior to 1960, the debtor could be denied discharge of 
all debts in bankruptcy if he falsified in writing any informa- 
in obtaining credit. The taw was amended to deny discharge only 
on those debts resulting from the giving of such OG ane oa 
tion. See Dolphin, Pe 39. | 


heat is 


14 aw and the Low pBsone Consumers Pe 37 


: : 
| a . ‘ie en 


4 ns re en kh Hrin Pe 2s . 
ahs Vesquwrdsss ie ee 


fog bod x j 
, a 


inhasond * a 7? Jive 
whey ‘Bawast 20 
oF awe? < 

50 RORACG Rie ©3824 


fi /regenceabioe Yr @, iiruioee aos 22 na anOne 


= 
AS a ees fetal ah. mort S° pos S ads xsoa2- meet, ery 7 Ske vs ; 
eG oh ifgtod S8T wal ST ose wabae aAetxs ua) Te 
ake: ; OsGt ws = ate 
eee ed tubs woydsh afg ,Od’L 03, WePa’ 
so Gi. Badan et 63 ert As ya3 peat 
eoaeateehae ea 
‘. only eng note nagiu a alte i aa: 
oe 2 in | ap ¢ ; Riri 4 ox 
‘ Shae er yahoo 


(b)The false financial statement is one of the most 
frequently used leverage points whereby creditors seek to 
convince the bankrupt to reaffirm his indebtedness after 
bankruptcy. The debtor's attorney should attempt to ascertain 
prior to bankruptcy the extent to which nondischargeability 
claims are likely to be made. This is to determine whether or 
not the value of the bankruptcy, or whether settlement after 
bankruptcy is likely, If expenses will be great (which they 
may be interms of lost work, etc., even in a legal aid situae 
tion), and there is probable merit to the claims of nondise ~ 
chargeability, the attorney should advise his client of the 
relative merits of an arrangement with the creditors. See 
ACT Debtor's Remedies Manual, Part 10, Section 9.1.12. 


losee Footnote 15, Chapter on Bankruptcy Law. 

16 tee 
Hilliard and Hurt, p. 310. ROR a 

17,aw_and_ the Low Income Consumer, p. 337. Wea 
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Historical Perspective of the Consumer's Use | 
of the Bankruptcy Act . 


During the age of Jacksonian Democracy in the 1830's and 
1840's, the debtors' prisons were abalished. The American peo- 
ple were beginning to adopt a more humane and practical approach 
to enforce the methods of debt payment. One of the primary mo- 
tives for abolishing debtors! prisons was to give the debtor the | 
opportunity to pay off his debts by working. 1 

Bankruptcy legislation has illustrated this philosophical 
trend beginning with the first Bankruptcy Act(1800-1803) and 
progressing through the Act of 1841(repealed in 1843), and the 
Act of 1867(repealed in 1878) and the present Act of 1898(fred 
quently amended, completely reshaped by the Chandler Act of 1938, 
and most recently amended by the Omnibus Bill of July 7, 1952). 
Bankruptcy proceedings have been continually adopted by the bus- 
iness community and the private citizens as the preferred method 
of solving their financial ailments. 2 : 

In the early days of bankruptcy law, it was generally be- 
lieved that bankruptcy was the sacred property of the business 
community, There has always been a general feeling in the USS. 
that an individual should pay his debts. Consequently, the Banke | 
ruptcy Act of 1898 was primarily designed to cope with business 
failures. It did not foresee the problems of the wage-earner 
debtor or provide procedures for their specific solution.> None- 
theless, since the post World War II credit boom, consumer bank- 
ruptcies have been rising sharply.’ Today, a surprising ninefystwo 


percent of-all bankruptcies are personal, 
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Since 1960, consumer bankruptcies have increased by eighty 
percent, and they have increased over six hundred percent since — 
1950, In contrast, consumer installment debt outstanding has 
increased only seventy four percent since 1960, and over four 
' hundred percent since 1950.> It appears that something more than 
the rise of debt is increasing the number of consumer bankruptcies. 

According to most bankruptcy authorities, the increase in 
bankruptcies has been caused by garnishment. Estes Snedcor, 
Referee in Bankruptcy at Portland, Oregon, explained that "the 
underlying causes of personal or consumer bankruptcies are: une 
employment, overextension of credit, deficiency claims arising 
from repossessions of automobiles and appliances sold on con- | 
tract, excessive interest rates, and unusual medical and hos- 
pital bill; but the one overiding cause precipitating consumer 
bankruptcy is the garnishment or threat of garnishment of wages 
coupled with an unrealistic wage exemption." In some States, 
exemptions under garnishment Law are extremely low, For example, 
in Iowa the exemption is $35 plus $3 per dependent. Faced with 
living on such a small weekly allowance, the debtor will often 4 
choose to find an "out" in bankruptcy, Furthermore, the Henroe 
usually fears that if his wages are attached, he will lose his 
job. Although some states have prohibited employers from firing 
employees whose wages have been garnished, in 1965 Secretary of 
Labor Wirtz found that from 100,00 to 300,000 workers lose their 
jobs every year because of garnishment, © It will be interesting 
to know if the Supreme Court's decision in the recent 
Case will help cause an appreciable decrease in the number floc! 
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Presently, the average wage-earner consumer seeks relief 
in straight bankruptcy ratheri.than in a Chapter XIII proceedines 
The hoped for popularity of the wage earner plan as a substi- | 
tute to straight bankruptcy has not materialized. “In fiscal 
1959, 88.3% of all bankruptcy cases were in the consumer cate- 
gory and of these only 15% were Chapter XIII proceedings. ccordanae 
ing to the 1959 Annual Report of the Director of the Administra- } 
tive Office of the U.S. Courts, only three districts- the Northern 
of Alabama, the Western of Tennessee, and the Western of Kansas- | 
accounted for over 60% of the total Chapter XIII cases. With 
the exception of these districts, only about 6% of all consumer 
bankruptcy cases were under Chapter XIII. Since this 1959 report, 
the number of Chapter XIII proceedings has not appreciably in- 
creased.” 

The previous substantive discussion and analysis of straight 
bankruptcy and Chapter XIII of the Bankruptcy Act illustrated why 
the wage earner plan is so unpopular. Basically, the major faults 
of Chapter XIII are: (1)the extreme preferential treatment of 
secured creditors; (2)the inability of certain low-income groups 
to utilize the plan; (3)failure to provide for codebtors(comakers) 
and subsequent creditors; (4)the necessity that the plan must be 
approved by a majority in number and amount of all effected un- 
secured creditors; and (5)its failure to prohibit employers from 
firing workers who are following a wage earner plan. Another 
less important flaw of the plan is the great requicy that it 
causes between the time an attorney and a referee meat Spend ade © 
ministering. a Chapter XIII proceeding and the necessity of their 
Peecaitvaine modest compensation for their efforts to insure the 


effectiveness of the. cee ny. er haven 
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Despite its flaws, the proponents of the wage earner plan 
have continually sought to extend its use. The elimination of 
the maximum income requirement and the boradening of the defi- 
nition of wage earner to include persons whose income is. derived 
from salary or commissions was done in hopes that the more afflue- 
ent debtor with financial problems would turn to Chapter XIII 
for debtor relief. The reasoning behind this is that the more 
affluent debtor is better able to make wage earner payments to 
his creditors and still support his family than the poor debtor, +) | 
However, since this amendment was adopted in 1959, there has been 
no great increase in the number of consumer bankru Les under 
the Chapter XIII plan, 12 | | 


\ 


Undaunted, Congressional advocates of Chapter XIII have 


Sought other means of increasing its use. In the last few sessions. 


of Congress, some of its members have introduced legislation proe 
posing to require a wage earner seeking straight bankruptcy to 
first satisfactorily show shy a Chapter XLII proceeding is not 
Suitable. Two bills to this effect were before the nin¢ieth Con- =. 
gress, H.R. 1957 and H.R. 4771, introduced by Rep. Poff(R. Va.) “ 
and Rep. McClory(R. I11.), respectively,l?~ | 
These bills were quite similar to others that were intro- 
duced in the eighty eigth and eighty ninth Congresses, proposed 
in the House and the Senate respectively. The House bill sought 
to force a debtor, seeking relief in straight bankruptcy and not 
being able to show why he could not utilize a Chapter XII pro-=- 
ceeding, to either adopt a Chapter XIII plan or allow his bank-~ 
_xuptcy petition tda:be dismissed. The Senate would have given 
the court the power to subject any involuntary bankrupt-wage earner 


to the provisions of a Chapter XIII proceeding, on a motion of any | 


i 


ra 
“Fe 


ae bn axe oF sii 
eee :* ey 


phere é oft bas Jasine | 
| ; 7 


e@aotiw 


iis 
po et 
t uo7dsb shins 


7 


od 1H 


a 38 


a 
- 


“ 

* 
—v. 
vom 


sori ft s*9 ‘S 


fh n ras 
we ea 7 


YF wA@Ak 
i ,. - 2 (he 


Pa os bed abr 


- : . 
12070 2 hee 


o* & 


fk ‘ : al 
pe aay? ats On 
o) 


es | 

-. ~ BO SrA 
- i = . | 

) on wih a) 


rqobs ronsteys 


od 
he os 
jyauaime2® od 63 node 

a8 ene 


A Aiatsa 


nin 


TAL oug: 


pars ¢ 


‘ae 


eavditovat “ is 


a 
i a an rer aor 


36 


creditor or on the court's own motion during a pending proceeding. 
Fortunately, none of these bills have been passed by €ongress. 14 ) 
As Andrew J. Biemiller, Director, Department of Legislation, | 
AFL-CIO, atdted before the House Subcomhittee on the Judiciary: | 
The coercive feature of the proposed legislation (H.R. 1057) 
raises a serious issue of the individual's right to privacy, not 
present so long as Chapter XIII is purely voluntary." Under a 
Chapter XIII proceeding, he continued, "the debtor and his family 
in effect become a ward of the Court. If such an arrangement is | 
coercive, rather than voluntary, the debtor is reduced to the 
status of a minor or a mental incompetent without adjudication 
as such, "29 


Furthermore, if Chapter XIII was mandatory, the bankruptcy 


act would discriminate against the wage earner, He would be the 


only bankrupt he would be denied the immediate release in straight - 


bankruptcy, a privilege which is left available to strong eco- 
Paonia entities like the corporation, +6 | 

Also, these amendments to the bankruptcy act would not cure 
the cause of supereasy credit and unfair credit practices, which 
form the conditions for the wage earner to go bankrupt. The pro=°. 
bable result of these amendments would be the encouragement of 
easier credit because they would place more. weapons: in the hands | 
of the creditor to help him secure his interest, +” 

Until Congress comes to grips with Chapter and attemptsto — 
make it more applicable to the average consumer bankrupt, who 
grosses between $4,000 and $6,00 a year, and moves to regulate 
consumer credit practices, Chapter XIII will always be regarded by 


the consumer-bankrupt as second best to straight bankruptcy. And 


this attitude will persist even if Chapter XIII is madema mandae . 
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Recently, various organizations have advocated even a 
Sreater use of straight bankruptcy. One such group is the 
Associate Community Team (ACT). Its Chairman, Julius Hobson, 
and Counsel, William Higgs believe that bankruptcy offers a 
means whereby the low-income debtor could be relieved of his 
debts. l8 tis belief.is obviously based on the present use sok 
is being made of the bankruptcy act by the low-income wage 
earner, and the realization that outside of the bankruptcy 
act, the poor debtor ‘has no means of effective relief from 
his debts. 

Unfortunately, court action is an extremely slow means 
of bringing about any kind of social change. In litigation, 
only one case can be décided at a time. If there is going to 
be any great change for the economic betterment of the mass of 
_lowe-income debtors then it must come through legislation. Federal 
and state legislatures must enact legislation the will provide 
a means for the poor and low middle class to be relieved, when 
necessary, of their Over-burdening debts.* At the same time, le- 
gislation must also be passed that will protect the poor from 
the loan sharks and the unscrupulous merchants, And along this 
legislation, there must be a conscientious effort bytfederal 
and local governments to erase those conditions which make the . 
poor prime targets for exploitation, Namely, there must be a 
real effort to eradicate poverty in America. As Professor 
Caplowitz and many others constantly emphacize, the sins that 
accompany poverty will be eliminated only when poverty itself 
is eliminated. Until the above measures are adopted, the poor 
will have to continue to use straight bankruptcy as their ex~ 
cape from the debt umbrella, wit etd eis autos 
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8The Law and the Low Income Consumer, p. 320. 
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l0see this paper's discussion of the Chapter: XIII pro@ 
ceeding.for a detailed analysis of these faults. | 


lltaw and the Low Income Consumer, p. 321, 
12tpid., p. 311. 
13Ibid., p. 327- 
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Texas L. Rev., 2333. 


15congressional Record, S. 8872. 
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